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MUSLIM FAMILY LAWS ORDINANCE
(VLI OF 1961)

An Ordinance to give effect to certain recommendations
of the Commission on Marriage and Family Laws.

Wh;reas it is expedient to give effect to certain recom-
izendatmns of the commission on Marriage and Family
aws,

Now, therefore in pursuance of the proclamation of
the seventh day of October 1958, and in exercise of all
powers enabling him in this behalf, the President is pleased
to make and promulgate the following Ordinance —

1. Short title, extent application and commencement.
g] This Ordinance may be called the Muslim Family Laws.
rdinance, 1961.

(2) It extends to whole of Pakistan, and applies to all
Muslim citizens of Pakistan, wherever they may be.

(3) It shall come into force on such date as the [Federal
Government] may, by notification in the official Gazette,
appoint in this behalf.

Synopsis
1, Applicability. 2. Muzlim Law not coverad
3. Date of enforcement. by Qrdinance remains un-
4. Writ Jurisdiction. changed.

1. Applicability. Sub-section (2) of section 1 of the Ordinance
makes it applicable (o a1l Muslim ¢itizens of Pakistan wherever they may
be, whether in Pakistan or at any place outside Pakistan.®? This inter-
pretation woul! not be against the well-recognised priaciples of law
because Private International Law regarding divorce is that the lsw of
the domicile of the husband, which is to be presumed to be the law of
domicile of the wife, is applicable to a divoree.®

Non-Muslim wife—applicability. Tn a Full Bench casc the High
Court observed that the section did not apply where the wife of a

1. Subs, by P O. 4 af 1975,

2. PLJ 1982 Rawalpindi 638 (DB)+PLD 1961 5.C, 4504-PLD 1963 $.C. 51—=1963
{1)P.S.C.R 356=15 DLR 5.C. 9.

3, PLD 1962 (W.P ) Lahore 558,




2 MUSLIM FAMILY LAWSE ORDINANCE (S.1,N. 1

Muslim pational was & foreigner and he divoreed her under
Muslim Law.4 Buot it is respectfully submitted that the view does
not lay down correct law because in appeal against that decision
the Supreme Court obssrved that to hold that the Ordinance
could not be pressed into service cxcept in cases where both spouses
were Muslim citizens, would lead to the result that a male Muslim
citizen, could, with impunity, have more than one wife without
recourse to the provisions of the Ordinance, provided that he
confines himsell to non-citizen Muslim ladies for marriage. On
this interpretation, if 3 Muslim male citizen of Pakistan in already
married to a Muslim non-citizen, he could marry another wife
whether a Muslim  citizen or not, withoat incurring any penalty
under the Ordinance, Similarly, he could go on divercing non-citizen
Muslim ladies, without limit, if he was so minded. Such absurd results
would apparently rob the Ordinznce of almost all its utility and the
nafrow interpretation which leads to such resuits, would not, in all
probability, be in consonance with the intention of the Legislature.®

Ordinance applies to all sects. The Ordinance applies to all

{ Muslim citizens, { ¢. Sunis, Shias, ete. without any distinction of sect.

But in view of the scope of the Ordinance as outlined in sub-section (2)
of section 1 thereof, it 1s clear that its application is restricted to
Muslim nationals of Pakistan. To that extent, therefore, the position
seems to be that it is not necessary that all Muslims residing in Pakistan,
irrespective of their nationality, should be governed by this Ordinance ;
on ihe contrary the presumption would be that they would be governed
by the ordipary Muslim law of inheritance ; as that is the law of thae
land in Pakistan in so far as the general body of Muslims is concerped,®

Foreign heirs of Muslim citizen. The expression “All Muslim
citizens of Pakistan™ in this sub-section, in the context of section 4,
refers to the propositus only, and not to the petsons to whom the benefit
of succession is cxtended by section 4, Therefore section 1 (2) and
section 4 of the Ordinance mean that if a ciiizen of Pakistan, wherever
he may be, dies after the promulgation of the Ordinance, then his suc-
cession opéns not ooly for persons who are heirs according to the
ordinary rules of Muslim Law relating to inheritance and succession,
but slso for the beocfit of the children of his pre-deceased som or
dapghter. The Muslim Family Laws Ordicance would not, therefore,
exclude foreigners from the benefit of succession under section 4.7

Non-Muslims. The Ordinance does not apply to non-Muslim citizens
of Pakistan, aod therefore they canoot claim any relief under it ®

Family Courts. West Pakistan Family Courts Act dost not affect
tho provisions of sections 7, 8, 9, 10 of the Ordinance, and these pro-
visions will apply to any decree passed by s Family Court for the
dissclution of marriage, maintenance, or dower when a marriage is

4. PLD 1963 Lahore 141 (FB),

PLD 1263 Supréme Court 51=1%563 (1) P.5.C.R. 356=15DLE 5.C. 9.
fi, FLD 1968 Lahore 520,

7. PLD 1968 Karachi 480,

8. PLD 1976 Lah, 290 {(DB).

La



5 1,N. 2 MUSLIM FAMILY LAWS ORDINANCE 3

solemnized under Muslim Law,! and a family Court shall have no
Jurisdiction to issue an imjunction or stay any proceedings before a
Chairman or Arbitration Counei] 10

It is to be noted that the Ordinance applies even to excluded areas.

2. Muslim Law not covered by Ordinance remains wsnchanged.
Muslim Law not covered by the Ordinance remains unchanged, and all
remedies open to Muslims under their personal law continuz to be ip
force unless they arc specifically and expressly barred by the Ordinance.
The Ordinance extends to the whole of Pakistan and applies to Pakistan
nationals even when they are residing outside the country. This is
further clarified by ths fact that onder West Pakistan Rules made under
it, a citizen of Pakistan whose marrizge i3 solemnized outside Pakistan
has to fill in form Il and send it to the Marriage Registrar appointed
under the Ordinapce ]l This fact gives extra territorial effect to the
Ordinance,

3. Date of enforcement. The Ordinance came Into force on the
14th July 1951 12

4. 'Writ Jurisdiction. See Note 6 under gection 6,

2. Definition. In this Ordinance, unless there is any
other thing repugnant in the subject or context :—

(@) “Arbitration Council’® means a body consisting of
the Chairman *** * * * and a representative of each
of the parties to a matter dealt with in this
Ordinance :

Y[Provided that where any party fails to nominate a
representative within the prescribed time, the body formed
without such representative shall be the Arbitration Council.]

%¥[(b) “Chairman’’ means the Chairman of the Union
Council or a person appointed by the [Federal
Government] in the Cantonment areas or by the
Provincial Government in other areas] or by an
Officer authorised in that behalf by any such

9. W P. Family Courts Acr, 1964, 5. Z1 (1)
10. W.P. Family Cours Act, 1964, 5. 22,
11, ‘West Pakistan Rules, Rule 12,

13, Government of Pakistan Motification No. 8 RO, 36(R) dasted 15th July 1961,
published in the Gazette of Pakistan, Extraordinary, dated 13th July 1951,

13, Words “‘of the Union Council'® deleted by Ord., 21 of 1961,
14. [ns. by 8. 2(1) of Ordinzoce, 21 of 1961,

15. Buhstituted by 5. 242) of Ordinanace 21 of 1951,

16, Sobs. by P.O. | of 1964, 8. 2 and Sch,

17. Subs. by P.O, 4 of 1575,
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Government to discharge the functions of chairman
under this Ordinance :

Provided that where the Chairman of the Union Council
is a non-Muslim, or ke himself wishes to make an applica-
tion to the Arbitration Council, or is, owing to illness or
any other reason, unable to discharge the functions of
Chairman, the Council shall elect one of its Muslim members
as Chairman for the purposes of this Ordinance.]

Baluchistan, In Baluchistan the Government has appointed the
following Councillors 1o discharge the functions of a Chairman of an
arbitration council under this Ordinance, namely :—

1. Chairman of Union Council within the local area of a Union,

2. The Chairman of a Town of Municipal Committee within the
local area of 3 Town er a Municipality ; and

3, A member of an electoral unit of Municipal Corporation, to be
nominated by the Municipal Corporation, 1n a duoly convened special
meeting, in the limits of an Electoral Unit or Elecroral Units within the
locel area of a City. [t bas been further stated that the terms “*Union®,
“Town'', “Municipality”™ aod “City’ used in this notification shall
have the same meaning as assigned to them in the Baluchistan Loeal
Government Ordinance, 1980 (1T of 1980).18

(c) “Prescribed’’ means prescribed by rules made under
Schedule 11,

(d) “Union Council” means the Union Council or the
Town or Union Committee constituted under the
Basic Democracies Order, 1959 and 2[having juris-
diction in the matier as prescribed.]

1. Chairman aod Union Committee—Distinction. Roule 21 of West
Pakistan Rules under the Muslim Family Laws Ordinance, 1961, stated
that “*no Court shall take cognizance of any offence under the Ordinance
or these rules save on & complaint in writing by the Union Council,
stating the fact constituling the offence. Chairman and Union Council
have been defined separately in the Ordinance and noi used synony-
mously, The word Chairman canoot include Union Council. They
have separate entities. In wiew of the fact that the complaint had
been filed by the Chairman, the proccedings are liable (o ba goashed

P -

18. Baluchistan Gazeite Notification No, 8-79/80 (PLGB) AOQ-I dated 25-6.1981.
19. P.0» Ko, I8 of 1259,
20. Bubstituted by 8. 2(3) of Ord. 21 of 1961.
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8s the Magistrate could take cognizance only if the complaint had been
filed by the Union Council.2t

(e) “Ward” means a ward within a Union or Town as
defined in the aforesaid Order.

Synopsis
1. Arbitration Coungil — 5. Inability of Chairman to
' Clause (a). act.

2. BSubstiiution or replace- 6. Prejudiced or interested
ment of representative. Chairman.

3. Chairman appointed by 7. Upion Couneil—Clanse
Government—Clause (&), (d).

4. Noo-Muslim Chairman. 8. Ward—Clause (e).

1, Arbitration Council—Clause (8). To settle all disputes referred
to in the Ordinance, an Arbitration Council is 1o be convened by the
Chairman. It shall consist of the Chairman and one representative of
the husband and another of the wife, who are parties to the dispoic.
The Ordinance does not limit the powers of (he Council, in a case in
which a party fails to nominate its representatives to the Council. On
feceiving a complaint the Chairman of the Council, has to call upon
the parties to nominate their representative within seven days of receiv-
ing of the notice, If they do not do so within this period the Couneil
starts proceedings without the representative of the party which has
failed to appoint & representative.22 This provision is a safepuard
againat the delaying tacties which might be used by one of the parties
who is not willing to bring the matter before the Council,

Representative of pariy, position of, in Arbitration Council, A
representalive of a parly is the spokesman of the parry represented by
him and one can undersiand that the Ordinance fully recognized that
the representative has to identify himself fully with the cause of the
party he represcuts, The representative walks into the shoes of the
party himself and it would be within his normal functions as a repre-
8enfalive (o make a statement on behalf of his principal. The fact that
he makes the statement on oath or otherwise, as a witness or in any
other capacity, favouring his party wouid not, in any manner, affect
his capacity, to sit on the Arbitration Council and to arbilraie in the
malter, his position in the Council being that of & represeniative of his
parly throughout, although he has to act slso as an arbitrator, It is
casily understandable that as a representative of one party he cannot
be expected to speak for the other party at any stage of the proceed-
Ings and in conceding to him the status of a member of the Arbitration
Council, the Ordinance must be deemed to have taken into account his
dual capacity as a representative and as a member of the Arbitration
Council. Thercfore a representative is not disqualified to remain on
the Arbitration Council as its member by the fact that he has made a
statement in favour of the party whom he represents, which does not

21. 1977 P. Cr. L.J. 107.
22, W.P.Rules, R. 6(1).
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in any way, impair tha conatitution of the Arbitration Coungil, nor the
decision that has been given by it in favour of the party represented, 33

2. Sobstitution or replacement of representative. Where a nomination
has been made but the representative nominated by a party is unable
to attend on account of illness, or some other reason or has lost con-
fidence of the party; or wilfully abseats himssif from the meeting of the
Council, the Chairman may permit the parly to revoke the nomination
and may give him further time for making & fresh nomioation.® This
provision has been included to give an opportunity to a parry to appoint
‘another representative when the frst one, appointed boag fide does not
perform his duties due to some cause beyond the contrel of the party
to the proceedipps. It is to be noted that where the party does noi
nominate his representative no further opportunity is to be given to
him or ber to do so. Time is granted for the nomination of a represen-
tative only in & case where the party is not at fault and has not tried to
delay or obstruct 1he proceeding of the Council. As a lurther safeguard
the rules provide Lhat in case of a new nomination the procesdings
before the Council shall not commence de nevo. Thus the proceedings
shall continue after the appointment of the new represcontative from
the points where the previous one left the Council. Only in exceptional
cases the Chairman is empowered to permit de nove proceedings. Ia
such cases he has to record his reasons in writing for doing so.1

3. Chzairman appointed by Governmept—Clause (b) The Govern~
menl hazs appointed Councillars elected under the Provincial Local
Government Ordinance to act as chairmen under the QOrdinance.

4. Nog-Muslim Chairman. Where a non-Muslim has been appointed
Chairman of the Union Council, the Ordinance provides that the Council
shall elect 3 Muslim as its Chairman for the purpose of the Ordinance,
This has not to be done for each of the disputes which come before 1he
Arbitration Council On the other hand the Chairman is appointed
almost like apy other Chairman with the differeoce that he acts onfy
in matters which fall under the Ordinance., His tenure of office is during
the terms of his membership of the Council 2 In view of the supprases
sion of all Upion Couacils this provision for election of a Muslim
Chairman has become redundant and the legislature should make appro-
griate provision for his appointment when the Chairman of the Council

appens to be 2 non-Muslim.

5. Iuwability of Chairman to act. Even a Muslim Chairman may be
unable to act on Gecount of several feasons such as @ (o) When he -himself
wishes to make an application to the Arbitration Council, (b) On account
of illness. [¢) For many other reasons

23. PLD 1%8 Lahore 81 (DB).
2%, W.P. Rules, Rule & (2).
WP, Rules Rule, ®. 6 (3}

W.P, Rules, B, 4.

[ER e
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In such a case the Couoncil has to elect a Muslim member as its
Chairman for the purpose of the preceedings under the Ordinance.
But the difference beiween this election and the cleclion in case of &
non-Muslim Chairman is that in the former case the Chairman uoder
the Ordinance gcts only during the inability of the regular Chsirman to
act on the Council, whereas in the |atter case the Chairman continues to
gct during the whole terms of his office or so long as & non-Muslim
Chairman remains in office. As the Upion Councils are no more in
existence, some other mode of appoiniment should be provided in this
case,

6. Prejudiced or interested Chairman. Tt has been specifically steted
in Rule 6-A that if any party to the proceedings considers the Chairman
to be interested in favour of the other party, he may apply to the
Collector for the appoiniment of a different chairman to hear the dispute.
On receiving such an application the Collector shall stay the proceedings
before the Arbitration Counecil till the disposal of the application. If he
deems it fit he may appoint another Chairman for the purpose of the
dispute. It is to be noted that the Chairman so appointed acts only in
the matter of that particular dispute.

7. Union Council—Clause {d). The definition of the Union Council
in the Ordipance differs from its definition in the Basic Demaoctacics
Order, 1959, In the Ordinance it has baen used in 2 more comprehensive
sense including the Town or Union Commiltee constituted under the
Basic Democracies Order, 1959,

Chairman and Unior Councif. *“Chairman’ and *“*Unicn Council'"
are¢ not synonymous and are different entities. The Upion Council
includes a Chairman, but a Chairman does not include a8 Unior Couneil ¥

8. Ward—Clause (), Ward has been defined io para 17 of the
Basic []}emnnraci:s Order, 1959. The definition applies to the Ordipance
a5 well.

3. Ordinance to override other Laws, efe, (1) The pro-
visions of this Ordinance shall bave effect notwithstanding
any law, customs or usage and the registration of Muslim
marriages shall take place only in accordance with those
provisions. -

(2) For the removal of doubt, it is hereby declared that
the provisions of the Arbitration Act, 1940 (X of 1940), the
Code of Civil Procedure, 1908 (Act V of 1908) and any
other law regulating the procedure of Courts, shall not
apply to any Arbitration Council.

————

3. PLD 1967 Pesh. 201.
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Syoopsis

1. Repeals. 3. Procedure,
2. Registration of marriages. 4. Expeditious disposal.
In camera proceedings.

1. Repeals. The Ordinance overrides all other laws, custom or
usage which may be in conflict with it, Thus no provision of the
Ordinance can be invalidated on the ground that it is in conflict with
Muslim Law as it was applicable prior to the enforcement of the
Ordinance.

2. Registration of marriapes. Registration of Muslim marriages
shall take place only under the Ordinance. Since the provisions of the
Muslim Family Laws Ordinance of 1961 apply be reason of the provisions
of section 5 thereof notwithstanding any law, custom or usage and under
section 5 thereof all marriages have to by registered by persons licensed
to act as Nikah Registrars under the Ordinance, it cannot be said that
they contioued either to act as Marriage Repistrars or to retsin their
status of a Marriage Registrar under any previous statute if they were so
appointed under it, The provisions of the Ordinance prevailed not-
withstanding the provisions of the prior statute and to that exient the
provisions of the Act stood implicdly repedled.d

3. Procedure. The language of section 3, which is unambiguous,
exclodes the application of Criminal Procedure Code to proceedings
under the Ordinance.® The procedure for Arbitration laid down in
Arbitration Act, 1940 and the Code of Civil Procedure, 1903 also does
not apply to the Arbitration Council. The procedurs for the Couneil
has been laid down in the Ordinance itself. It has been done to expedite
the decision of matters dealt with in the Ordinance. The procedure
laid down is as follows:—

Within seven days of receiving an application or notice, the Chair-
man shall by order in writing call upon the parties to nominate within
a period of seven days one representative cach to the Arbitration
Council. If the nomioation is not made within the prescribed time the
Council shall begin the proceedings without the representative of the
party who fails to nominate one.

Where the representative is unzble to act and the party appointing
him is oot guilty of bad faith in appeinting him, the Chairman may give
it a further opportunity to make another nomination and time may be
granted for the purpose.

In case of such fresh nomination the proceedings of the Council are
nol held de neve unless there iz some special reason to do so, The
Chairman must give that reason in writing 9

The parties to the proceedings cannot be members of Arbitration
Council,?

4. FLD 1959 Supreme Court 415=21 DLR (5C) 330.
5 1971 P.Cr. L.J. 148=Law MNotes 1970 Lah. BEQ.
6, W.P. Rules, R. 5.

7. W.P. Rules, R, 5 (5).
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All decisions of the Arbitration Council are to be taken by majority
and wherethat is not possible the decision of the Chairman shall be the
decision of the Coupcil 8

4. Expeditions disposal. The Chairman has been directed to dispose
of proceedings before the Council as expeditiously as possible ®

5. ‘In camera’ proceedings. The proceedings of the Arbitration
‘Council are to be held in camera unless the Chairman otherwise directs
with the consent of all the parties.19

4. Succession. In the event of the death of any son or
daughter of the propositus before the opening of succession,
the children of such son or daughter, if any, living at the
time the succession opens, shall per stripes receive a share
equivalent to the share which such son or daughter, as the
<ase may be, would have received, if alive:

Synopsis

1. WValidity. 6. Propositos not mnational
2. Principles of inheritance. of Pakistan.
3. Property outside Pakistan. 7. Per siripes distribution.
4. Propositus domiciled out 8. 0peaing of succession.

of Pakistan. ' 9. Termination of limited
5. Foreign heirs of Muslim interest.

citizen,

1. Validity. The validity of this section cannot be challenged in
the Shariat Courts because in view of Article 203-B of the Constitution
its scrutiny is outside the jurisdiction of those Courts. It can only be
remedied by the Council of Islamic Ideology. 12

2. Priociples of inheritance. The Ordinance has with one stroke of
pen demolished the rule that Moslim Law does not recognise the
principle of representation.1®

The Ordinance aims at alleviating the sufferings of the children
whose unfortunate lot it is to lose their father or mother during the
lifetime of their grandfather, or grandmother as the case my be. In this
section the words “*in the event of” refer only to the death of the son or
daughter of the proposilus occurring before succession opens. These
words would bring within their compass the sons and dauvphters dying
before, as well as afier the Ordinance came into force. The only condi-
tion is that the death should occur before the succession has opened, and

8. W.P. Roles, R. 5 (6).
9. WP Rules, R.5(2)
10, W.P. Rules, R. 5(1).

11, PLD 1981 8.C. (Sharist Bench) 120 (Dverruled PLY 1980 Pash 32=NLR 1980 Civ,
392=PLD 1280 Pesh 47 (3h. B)}+1920 P. Cr. L.J. 122=NLR 1980 Cy, 381,

12, 11 Caleutta 597,
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if the succession epens after the promulgation of the Ordinance, 8. 4
would apply with full force, and the children of the predeceased son
or daughter of the propositus would be entitled to be included in the
seocession to the estate of the propositus,1?

3. Properiy outside Pakistan. 1f 2 Muslim citizen dies domiciled in
Pakistan and leaves property, both immovable and movable, in foreign
jurisdiction, the succession to his estate will be according to the rule of
Muslim law as modified by section 4 of the Ordinance. The Courts in
Pakistan, in matters of succession to the estate of & Muoslim citizen, can
apply only his personal law, irrespective of the rules of lex domicili or
fex situs. The only limitation on the jurisdiction of the Courts to
regulate succession according to the personal law of the propositus, is
the effectiveness of their judgments. Where, however, the Court has
Jjurisdiction under section 20 of the C P.C. and its judgment can be
enforced by securing the personal obedience of the defendant, the
Courts in Pakistan will not hesitate to apply his personal law.18

4. Propositus domiciled out of Pakistan. The ruls of succession laid
down in the Ordinance would apply to every propositus, irrespeclive
of his domicile or the place of his ordinary residence. In this respect,
the Ordinance makes more definite the rule of Islamic Law that succes-
sion to a Muslim is governed by his personal law. Even if such was not
the rule of Islamic Jurisprudence, by the use of the words “*wherever
they may be"’, the Ordinance requires that in matters of succession
under seciion 4, the domicile of the propositos should not be taken inte
account, and this leads to the further infeérence that with regard to
immovables even lex situs has to be disregarded. If a Muslim citizen
of Pakistan dies domiciled in a foreign country, the law of his domicile
cannot, by the force of the words used in sections 1 (2) and 4 of the
Ordinance, be applied to his estate in Pakistan 18

5. Foreign heirs of Muoslim citizen. The language of section 1 (2)
and section 4 of the Ordinance does not suggest that it was intended to
exclude foreipners from succession under the Ordinance, Moreover,
the Islamic Law, as administered in this country, does not exclude
foreigners from succession 1o a deceased Muslim citizen of Pakistan, and
the Musglim Family Laws Ordinance, in matters of succession, does not
make any depariure from this rule,1®

6. Propositus not nationsl of Pakistan. In view of the scope of the
Ordinance as outlined in sub-section (2) of section 1 thereof jt is clear
that its application is resricted to Muslim pationals of Pakistan. To
that extent, therefore, the position seems to be that it is not necessary
that all Muslims residing in Pakistan, irrespective of their nationality,
should be poverned by this Ordinance ;on the contrary the presumption
would be that they would be governed by the ordinary Muslim law of

13, WNLR 1979 Civ. 29(3C)+PLD 1968 Karechi 430.
14, FLD 1968 Karachi 480,
15. PLD 1968 Karachi 430,
16. PLD 1968 Karachi 480,
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inheritance, as that is the law of the land in Pakistan in so far as the
‘genecal body of Muslims is concerned 17

7. ‘Per stripes’ distribution. The Orninance has adopted the prioci-
ple of per stripes distribution of inheritance. This pripeciple is recognis.
ed by Shia Law. According to it the heirs of predeceased children inherit
what their father or mother would have inherited if he or she were alive
&t Lhe time when the inheritamce opensd.1® They do not inherit the
share per capifa as is provided under Hanfi Law. Thus if a man lefta
on and three sons of a predeceased son, under Hanfi law prior to the
Ordinance the sons of the predeceased son would have been excluded
from inheritance. Uader the Ordinance the living son will take § of the
property and ¢ share of the predeceased son will be distributed among
ihe sons of the predeccased son ; each getiiog 1/2X1/3=1/6.

P
|

i T
1/2 (S predeceased} 5 1/2 {living)
|

|

| okl =N
1/6 8 1/6 5 /6 S
Where the deceased leaves & son, and & son and a daughter of a
predeceased daughter, the shares will be distributed as follows !

P
238 13D 'pjredeuemd
|
o e e e ey
2/9°S 1/9 D

Where the deceased P left & daughter and a daughter of a pre-
deceased son the daughter of predeceased son will inherit the share
of her father (2/3) and the daughter of the prepositus wil] ipherit her
own share (1/3}.19

p
I

| ]
Predeeeased 5 (2/3) D{1/%)

D Ez;s;
Chonge in Hanfi Law. A forther change in Hanfi Law in this respect
is effected in the following cases,
According to Hanfi Law :

{a) When there is no son but & davghter and son’s daughter, son's
daughter takes 1/6 and daughter takes 1/2,

e —

17. PLD 1968 Labore 520,
18. PLD 1975 Pesh 252=PLJ 1975 Pegh 26=LNM 1975 Pesh 722,
12.. PLD 1975 Pesh 252=FLJY 1976 Peab 26=L1N 1975 Peah Ti1,
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12
(t) The female descendants lower than a child of the deceased
take the residue with a lower son’s son in the proportion -of

1 and 2.
ght about by the Ordinance is indicated in the

The change brou
following illustration.
(a) Illustration

Hanii Law.
P
|
r -
34D 8 Predeceased
|
, D 1/4
Under the Ordinance,
P
|
; 1j3 D Predeceased 5 2/3
|
D23
Hanfi Law.
P
|
e - _ ~
D13 D 1/3 (P.D)S (P.D.)§
|
D1/9 iS
52/9
Under the Ordinance.
P
AL S e sl N L L e e e
D 1/6 D16 (1‘-‘[.13.} 51/3 (P.D.) S 13
|
i S
D 1/3 g 1/3

8. Opening of snccession, The meanings of the words *‘opening of
succession™ may be understood with reference to the West Punjab
Muslim Personal Law (Shariat) Application Act, 1962. In the context
of that Act it is clear that the inheritance not only opens on the death

of a full owner but would also be deemed to have opened on the
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termination of a limited interest in the properiy, as if the last foll
owner had died at the time of such termination of limited interest,20
Thus where an heir of the propasitos (p) has died before his (p's) death,
his son or daughter will take the shares which they wouald have inherited
if he had been alive at the time of the death of the propositus. But
where on the death of the propositus a limited interest came into
existence, and the heir of the propositus under Muslim Lew disd after
the death of the propositus but bafore the opening of succession on the
lermination of the limited interest, the heir would inherit the share
that he would have inherited if he had died before the propositus died.
Thus the word “‘opzning of succcision™ has also brought within the
mischief of the Ordinance, the heirs of the propositus who died after
him but before the termination of the limited interest which was created
on the death of the propositus.

O, Termipation of limited interest. Under Shariat Act Hmited
estales io respeet of immovable property held by a Muslim female under
the customary law have been terminated® and on such termination
suecession opens under Ordinance VIIL of 1961 so that even the children
of the predeceased son or daughier of the propositus ioherit what the
latter would have inherited if they were alive.22

THustration

D died in 1950 and W, his wife got a life interest in the property.
One of the sons of D (S 1) bad died during his lifetime in 1949 leaving
behind a son (8 7). A daughter of D (D 1} had died duricg the con-
tinuance of the life intercst in 1952 but afier the death of D, leaving
behind & daughter D2 : 8 3and D 4'a son and a daughter of D were
still living when the life interest of W was terminated by Act V of 1962,
From the section it appears that on the termination of the limited
interest oot only S3and D3 butalsoS1and D 1 will be given their
share as if they were alive and their shares will pass om to their heirs
S2and D2

D died 1950
I

e —— —_ — s — e —

S 1(d. 1949) 83 | D 1 (d. 1952) D4
|
2 ! I

D2

==
Gl
I

Helding under limited interest

20. PLJ 1980 Lah, 169=1980 CLC 10064 FLD 1951 Labore 14 PLIY 1255 Lahore
410,

21, 8,3 of W.P. Muslim Personal Law (Shariat) Application Act, 1963,
22, FLJ 1980 Lah, 169=1950 CL.C 1006,
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3. Registration of marriages. (1) Every marriage solem-
nized under Muslim Law shall be registered in accordance
with the provisions of this Ordinance.

2) For the purpose of registration of marriage under
this Ordinance, the Union Council shall grant licence to one
or more persons, to be called Nikah Registrars, but in no
case shall more than one Nikah Registrar be licensed for
any one Ward.

(3) Every marriage not solemnized by the Nikah Regis-
trar shall, for the purposs of registration under this Ordi-
nance, be reported to him by the person who has solemnized
such marriage,

(4) Whoever contravenes the provisions of sub-sec-
tion (3) shall be punishable with simple imprisonment for a
term which may extend to three months or with fine which
may extend to one thousand rupees, or with both.

(5) The form of nikaknama, the registers to be main-
tained by Nikah Registrar, the records to be preserved by
Union Councils, the manner in which marriage shall be
registered and copies of nikahnama shall be supplied to the
parties, and the fees to be charged therefor, shall be such
as may be prescribed,

(6) Any person may, on payment of the prescribed fee,
if any, inspect at the office of the Unjon Council the record
preserved under sub-section (5), or obtain a copy of any
entry therein. i

Synopsis
1. Registration of marrizge. 5. Marriage solemnized by
2. Effect “of registration of fareign national.
marriage. 6. Appointment a:-d removal
3. Marriage of national of of Nikah Registrar.
Pakistan in foreign coun- 7. Prosecution of Nikah
iry. Registrar,
4. Marriage not solempized 8. Repgisters for Nikah,
by Nikah Registrar, 9. Fees for Registration.

10. Fees for inspection of copies of register,

1. Registration of marriage, Section § of the Ordinance provides
that every marriage solemnized under Muslim Law, shall be registered,
in accordance with the provisions of the Ordinance,®® and for this
purpose, the Union Council is authorized to grant licences to one or
more persons, to be called Nikah Registrars. Every marriage not

23. PLD 1969 Daccn 47=21 DLR 213,



8.5, N.1) MUSLIM FAMILY LAWS ORDINANCE 15

solemnized by the Nikah Registrar, is required to be reported to him
for the purpose of registration by the person officiating at the marriage,
Contravention of this provision is made punishable with simple impri-
Sonment for & term which may extend to three months, or with fine up
Lo one thousand rupess, or with both 24

Non-registrarion of marrlage—effect. Under Muslim Law, nilkah
cani be performed orally eod such a mikah is mot invalid merely
becausc it is not registered according to provisions of the Muslim Family
Laws Ordinance, 1961, A marriage which has not been regisiered under
gection 3 or which has been contracled in comtravention of the pro-
visions of section 6 would not be invalid ; and 1he relationship of
husband and wife created by it would subsist though the husband would
be liable to penal action for comtravening the provisions of the
Ordinance.® However, where a Muslim marriage takes place after the
promulgation of the Ordinance, this section makes it absolutely
necessary that it should be regisiered. Therefore (he non-registration
of the marriage causes a doubt on the solemnization of the marrigge
itseIf 26 Where a marriage is noi registered, the mere allegalion of
marriage in the absence of very sirong proof, would not b suffisient for
holding that the marriage has becn duly solemnized .1

‘Kabeennama' drawn up before ‘nikah® ceremony. Where the
genwineness of the mikah was challenged on the ground that the
kabeennama was drawn up at 8 or 9 am. whereas the nfkak
ceremony was held at 8 or 9 p, m. It was held that it was not
uncommon that marriage documenis are drafted before the marriage
teremonies take place but they are actually signed at the time
when the ceremonies are hicld or thereafter. Thercfore, the mere fact
that the kabeennama was drafted before the mikah ceremeony does not,
by itself justify a conclusion that it is not a gennine document 2

No Registration necessary under other laws. Since the provisions of
the Muslim Family Laws Ordinance of 1961 applied by reason of the
provisions of section 3 thereof notwithstanding any law, custom or
usage and under section 5 thereof all marriages had to be registered by
persons licensed to act 2 Niksh Registrars under the Ordinance, it
cannat be said that they continned either 1o act as Marriage Registrars
Or to retain their status of a Marriage Registrar under any other law if
they were so appointed under it. The provisions of the Ordinance
prevailed notwithstanding the provisions of the Act and to that extent
the provisions of the Act stood impliedly repealed 8

Report of non-registrotion of marriage by Family Court. 1f in any
proceedings before a Family Court it is bronght to the notice of the
Court that a marriage solemnized under the Muslim Law after the
coming into force of the Muslim Family Laws Ordinance, 1961, has dot

—_——

24. PLD 1963 Supreme Court 51=1963 (1) P.S.CR. 356=15 DLR 5.0. 9,
25, 1981 CLC 165=1981 Law Motes 581=PLJ 1931 Lah, 463.
16, PLD 1969 Dacca 47=21 LR 213,

1. PLD 1969 Daccs 47=21 DLR 213+ PLD 1968 Lab. 841 (DR),
2. 1981 CLC 1651=PLI 1981 Lah. 463=1981 Law Noles 531,
3. PLD 1969 8  435=21 DLR (SC) 330+ PFLD 1968 P, Cr, L.J. 290 (DA),
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been registered in accordance with the provisions of the said 'Osdinance
and the rules framed thereunder, the Court shall communicate such fact
in writing to the Union Council for the area where the marriage was
solemnized.4

2. [Effect of registration of marriage. The validity of a marriage
registered und this section shall nmol be questioned by any Family
Court nor shall any evidence in regard thereto be admissible before such
Court.® It is submitted that this would cause great hardship to a party
who seeks to challenge a marriage on the ground of fraud, as where a
marriage is registered and the name of 2 woman is mentioned by the
party as the bride, although she iz not a party to the marriage or where
the marriage is challenged on the ground that the woman did not pive
free copsent to it, or on the ground that the marriage is fasid, as being
opposed to Muslim Law, ete, It would have been better if the registra-
tion had bzen treated only as prima faeie evidence of marriage rebuttable
by evidence, and the validity of the marriage should mot have been
determined on the basis of registration alone,

3. DMarriage of npational of Pakistan in foreign country., Sub-
gection (1) of section | of the Ordinance makes it applicable to all
Muslim citizens of Pakistan wherever they may be 8

4. DMarriage ot solemnized by Nikabh Repisirar, Where the
marriage is solemnpized in Pakistan by a pefson other than the Nikah
Registrar, such persen shall fill in Form I and shall send it to the Nikah
Registrar with Registration fee. The Nikah Registrar shall then proceed
to register the marriage as if he bad performed it.?

5. Marriage solemnized by foreign national, If a marriage is
solemnized by a person who is not a citizen of Pakisian ; the duty of
filling in and despatching Form 11 falls on the bridegroom, and if he is
not a citizen of Pakistan, on the bride.8

6. Appointment and removal of Nikah Registrar. The law permits
the appointment of more than one NMikah Registrar, What the second
pari of sub-gection (2) of section 5 of the Ordinance indicates is that
where more than cne Nikah Regisirar are appointed in one Unian
Council the work should be divided ward-wise so that two Nikah Regis-
irars may not be allotted the same ward.?

The grant of licences for regisiration of marriage is governed by
W. P. Rules, R, 7. This licence is revocable if the Registrar dees not
perform his functions as reqguired by the rules. Then sub-rule (4) of
Rule 7 of the Mus!im Family Laws Ordinance provides that *“if any per-

T iy e e

4, W.P. Family Courls Act, 1964, 5, 24,

3. W.P. Family Couriz Act, 1964, £, 23,

6. PLD 1963 Supreme Court 51=1963(1) P.5.C.R. 356=15 DLR 5.C. %.
7. W.P.Rules, R. 11,

8. W.P.Rules, R. 12 (2).

9. 11DLE 513 (DB),
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#0n to whom a licence has beén granted under this rule contravenes
any of the conditions of such licence, he shall be punishable with simple
imprisonment for a term which may extend to one month, or with fine
which may extend to two hundred rupees, of with' hoth™. It is, there-
fore, plain that if the Registrar acits in contravention of the rules,
the Union Council has the power to revoke his licence and also to
prosecuie him,10

7. Prosecation of Nikah Regisirar. A Nikah Registrar under the
Muslim Family Law Ordinance is a public servant within the meaning
of section 21 of the Pakistan Pepal Code. The mere fact that he has
under Rule 9 of the rules framed under the Ordinance to receive
remuneration by the fees received from the parties does not prevent his
becoming a public servant, if he is otherwise discharging & public duty,
Therefore he cannot be prosecuted for-an offence under section 476134,
Penal Code without the previous sanction of the appropriate Govern-
ment.  Moreover he can only be tried by a special judge appoioted to
try public servants,11

8. Registers for Nikah. The rules regarding the supply of registers
and payment for them are given in W, P. Rules, R. 8,

Interpalation in Registers. Where there is an allegation that a
Nikah Regisirar is guilty of interpolation in the entries in the Nikah
Register, the Union Council may revoke his licence and may prosecufs
him. But the power to correct the entry vests in the Civil Court alone.
Meither the Union Council, nor the Deputy Commissioner as controlling
authority can correct it 12

9. Fees for Registration. The fee for registration of marrizge is to
be paid to the Nikah Registrar by the bridegroom. It is Rs. 2 when the
dower does not exceed Rs. 2,000 and Re. 1 for every one thousand of
dower when it exceeds Rs, 2,000, The maximum fee pavable iz Rs. 2013
Where the dower consists of properly other than money of partly of
such property and partly of money, the fee will be paid on the valuation
settled on such property between the parties to the marriage. 14

10. Fees for lospection and copies of register. The following fees
have been prescribed under the sub-section.
The fee for inspeetion of index for register shall be 50 paisa.

The fee for a certified copy of all or any of the entries rclating o a
marriage shall be :(—

(a) for those in an index, 50 paisa.

{b) for those in a register, Rs. 2.

10. PLD 1967 (Karachi) 165.

li. PLD 1969 5.C, 435=11 DLR (5C) 330 (1968 P, Cr. L.J. 290 Overruled).
13, PLD 1%67 Kar. 165 (DAB).

13. W.P. Rules, R. 21},

14. W.P. Rules, R, 9 (1),
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6. Polygamy. (1) No man, during the subsistance of
an existing marriage, shall, except with the previous
permission in writing of the Arbitration Council, contract
another marriage, nor shall any such marriage contracted
without such permission be registered under this Ordinance.

(2) An application for permission under sub-section (1)
shall be submitted to the Chairman in the prescribed man-
ner, together with the prescribed fee and shall state the
reasons for the proposed marriage, and whether the consent
of existing wife or wives has been obtained thereto.

(3) On receipt of the application under sub-section (2)
the Chairman shall ask the applicant and his existing wife
or wives each to nominate a representative, and the Arbitra-
tion Council so constituted may, if satisfied that the propos-
ed marriage is necessary and just, grant subject to such
conditions, if any, as may be deemed fit, the permission
applied for.

(4) In deciding the application the Arbitration Council
shall record its reasons for the decision and any party may,
in the prescribed manner, within the prescribed period, and
on payment of the prescribed fee, prefer an application for
revision, °[to the Collector] concerned and his decision
shall be final and shall not be called in question in any
Court,

(5) Any man who contracts another marriage without
the permission of the Arbitration Council shall :—

(@) Pay immediately the entire amount of the dower,
whether prompt or deferred, due to the existing
wife or wives, which amount, if not so paid shall be
recoverable as arrears of land revenue ; and

(b)) On couviction upon complaint be punishable with
simple imprisonment which may extend to one
year, or with fine which may extend to five thousand
rupees, or with both.

Synepsis

1. Scope, 3. Application for permis-
2, ‘*Existing marriage." sion for second marriage,

15. Subs. by P.O,, 4 of 1975,
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4. QGrounds for permission. 8. Jurisdiction of Courts

5. Revwision petition. under sub-section {5).

6. Bar to jurisdiction of Civil 9. Complaint who may file.
Courts, 10. Recovery of dower.

7. Constitution 'of Arbitra-
tion Council.

1. Secope. Polygamy was permitted by Islam on account of the
socio-political needs of the early period of Islam. The passage in Quran
which is said to allow polygamy is more in the nature of a prohibition
than permission. 1t is stated in the Holy Quran : **And if you fear that
you cannot act equitably towards orphans, then marry such women as
seem good to You, two and three and four ; but if you fear that you will
not do justice (between them) them (marry) only one (Surah 4:3).
Evidently polygamy is not permitted in all circumstances. It was per-
mitted only to safeguard the rights of orphans, Moreover in case of
more than one marriage there should be complete equality between the
wivea., As ahsolute justice in the matter of feelings of love and affec-
tion is clearly impossible therefore the proviso to the permission trans-
forms it into prohibition. 18 The section restricts the practice of pelygamy
and permits it only in cases where it appears to be reasomable to the
Arbitration Conneil .17

Ii is to be noted that the Ordinance does not prohibits polygamy.
It only providea that a man may contract another marriage during the
subsistence of an existing marriage, only with the permission of the
Arbitration Council. In case he does so without the permission of
the Arbitration Council the marriage iz oot void. The Ordinance omly
penalises a person for a marriage, celcbrated in contravention of the
provisions of the Ordinance by making him liable to imprisonment or
fine or both but does not invalidate the marriage itselfa8

2. *'Existing marriage.” The expression “‘existing marriage’ stands
unqualified and would obvigusly cover the marriage of a Pakistani
Muslim male with a Muslim noa-citizen or even a non-Muslim lady, if
it is recognised as valid by the laws of Pakistan., The expression “‘an-
other marriage” occurring subsequently in this sub-section, should
prima facie have the same connotation. The generality of the words
cannot be cut down by importing into this sub-section any¥ exirancous
considerations.1?

3, Application for permission for second marriage. The fee pres-
cribed for an application for a sceond marriage is Rs. 100,20

The jurisdiction to entertain an application under section 6 (2) of the
Ordinance vests in the Union Council at the place where the existing

16. The Spirit of Islam by Amir Ali, 229,
17, PLD 19635 .C. S1=1963 (1) P.5.C.R. 356=15DLR 5.C. 9.

18, 1981 CLC 1651=PLJ 1981 Lah. 463=1281 LN 581+ PLD 1971 Lah, 139473 DLRE
118 {DB)+PLD 1963 5 C51=1%63 (1) P.5.C.k. 356=15 DL 5.C. 9,
19,

. PLD 1967 8.C. 580 +PLD 1961 5 C. 51=1962 (1) P.S.C.R.356=15 DLR S5.C. %
20. W.P. Rules, R. 15.
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wife of the applicant resides ; and if he has more than one wife, where
the wife whom he has married last, resides at the time of the making of
the application.2! Therefore permission granted by the Union Council
where the husband resides is ineffeetive and does not save the person
contrécting a second marriage on the strength of such permission from
penal consequences detailed in this section, 22

It has been provided that where the wife is not residing in any part
of Pakistan, the Upion Council at the place where the wife last
resided with the applicant shall have jurisdiction. In other cases, i. e.
where the wife did not reside with the applicant ia any part of Pakistan,
which can be the case where the marriage took place in a foreipn
country and the wife never came and lived with the “*husband in Pakis-
tan of where the marriage took place in West Pakistan and there is no
‘rukhsati’ and later on at the time of the application, the wife is not
resident in West Pakistan ; the Union Council where the applicant is
permanently residing in West Pakistan shall have jurisdiction in the
matter.2?

4. Grouonds for permission. The Arbitration Council is given wide
discretion to judgs for itself if the proposed marriage should be permit-
ted or not. However, they have been advised under the rules to look to
the following things in particular while considering the question.

Sterility, physical infirmity, physical fitness, unfitness for conjugal
relations, wilful avoidance of a decree for restitution of conjugal rights,
or insanity on the part of an existing wife.#* Bat these or any other
considerations are not bindiog on the Arbitration Council, They have to
decide the matier accordiog to their own reason and wisdom.,

5. BRevis'on petitlon. Parties are competent to file a revision
against the orders of the Council within 30 days of the decision by the
Arbitration Couneil. The revision petition is stamped with a non-judicial
stamp of Rs. 2,25

Form of revision petition. The revision petition shall be in writing.
The ground: on which the decision is being chellenged shall be stated
in it, and it shall bear the signature of the applicant.l

6. Bar to jurisdiction of Civil Courts, The decision given by the
revisional authority is final and it cannot be questioned in any other
Court of Jaw, However, if such agencies exercise jurisdiction, beyond
the ephere allocated to them in law, the Civil Court may rightly step in,2

Constitutional jurisdietion. The Ordinance is only a sub-constitu-
tional enactment and therefore it cannot bar the constitutional

e e

2k, W.P. Rules, B. 3 (a),
X 1971 P Cr. L.J. 148,
13, West Pakistan Rule 3 a5 amended in 1965.
4. W.P. Rules, R. 14,
25. W.P. Rules, R. 16{1)and Rule 20,
1. W.P Rules, R. 16 (2),
2. PLJ 1981 Rawalpindi 638 (DR).
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Jjurisdiction of the High Court which is.expressly conferred on that
Courl:by'the Constitution  Under that jurisdiction an erder of certiorari
may be issued ;.

(1) for correcting errors of jurisdiction as when an inferior Court
or Tribunal acts wilhout jurisdiction or in excess of it or fails to exer-
cise'it 1 or ' '

(2) when the Court- or Tribunal acts illegally in the exercise of ite
undoubted jurisdiction as when it decides a matter without giving an
apportunity to the parties, to be heard, or violates the principles of
natural justice.# Where the Authority has made an illegal order as
where he was not competent to make it or when on the facts found
Whether subjectively, or objectively the order in question could not have
been made or an order should have been but has not been made or
where the Authority suffers from want of jurisdiction, the order is liable
to review by a Superior Court in constitulional jurisdiction, provided it
has affected any right of the petitioner. What has to be seen in all such
cases is the provision of the statute under which the acrion was taken
and it is on a true construction of that provision in the context of the
statute that the answer to the question under discussion will primarily
depend.5 Where however the Authority acts within his jurisdiction, writ
jurisdiction, would not be exercised unless there is an error apparent
on the face of the record 8 Once it is found that the impugned order is
vitiated by an error of law, the apparency of which is patent on the
order itself, or it is vitiated by disrcgard of the principles of natural
justice, it must be quashed.” Bat in this respect it is to be noted that
where a superior Court calls for the records of judicial or guagi-judicial
authorities or Tribunals, which are not subject to its appeliate jurisdic-
tion, the superior Court no doubt has the full power to do justice but
does not as a rule, even in a case where it does interfere, substitute its
own decigion for the decitions of the inferior authority or Tribunal.
Where it is felt that questions have been left undecided by :uch
Tribunal or Authorily or a question has to be decided after taking fresh
evidence, it is more appropriate to return the case to the Authority or
Tribunal concerned for a decision in accordance with law, after quash-
ing the order complained against B

7. Constitation of Arbitration Conneil. Arbitration Council for the
purposes of this provision is constituted by the Chairman with himself
as its Chairman and one representative each of both the parties. Where
a parly to the dispate is residing outside Pakiztan, the order of the
Chairman calling upon him to nominats his representative onm  the

——

3. PLR 196:8 C 42=14 DLR 5.C. 41=1952 (1) P.S.C.R. 292,

4. PLD 1959 Dacea 73% (DB)+PLD 1956 8 C. (Ind) 14(1879) 4 A.C. 30+PLD
1959 Kar. 669 |FR)+PLD 1957 Kar. 194 {DRB).

d. PLD 1938 8 C437=|] DLR (5.C.) 140=1958 {2) P.5.C.R. 71,

6. PLDI9SEE.C, 437=11 DLR (5C ) 140--1955 (1) P.5.C.R. 1514PLD 1951
Dacca 155=12 DLR 615 (DB).

7. PLD 1960 Dacca §05 (DD) 412 DLE 342=PLD 1958 Dacea 1140.
8 PLD 1964 Supromo Court 266=16 DLR (5.0,) 295.
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Arbitration Council shall be served on such party through!the Counsellor
Officer of Pakistan in or for the country where such party is residing.®

8. Jurisdiction of Conris under sub-section (5), Where a Chairman
of a Union Council forwards a complaint to the controlling authority
and he forwards the complaint to.a Magistrate, the complaini is pre-
perly made and the Mapistrate is thereby clothed with jurisdiction to.
try the accused 19 Byt a Magistrate has no jurisdiction and power to
pass an order on the man contracting anether marriage without the per-
mission of Arbiiration Couocil to *‘pay immediately the eptire:amount
of the dower, whether prompt or deferred, due to the existing wife or
wives as provided in clawse (a) of sob-section (5) of section & of Lhe
Ordinance. The forum and procedure for determination of the amount
of dower and guestions incidental thereto pot having been provided in
the Ordinance itself or the Rules framed thereunder and the Criminal
Courts set up under the Criminal Procedure Code not having power to
determine these matters and pass appropriate orders, a Magistrate has
no jurisdiction to deal with the matter for immediate payment of the
entire amount of dower. 11

9. Complaint, who may file. After the amendment of Rule 21 under
the Muslim Family Laws Rules, an existing wife, who is an apprieved
party, may file a complaint against her husband under this section for
having contracted a second marriage witlhout the requisite permission, 12

10. Recovery of dower. Mo person can straightaway approach the
Collector or any other revenue authority on the basiz of nikahnama
or any other agreement between the parties that since the husband has
contracted a second marriage without the permission of the Arbitration
Couneil, therefore, unpaid amount of dower may be realised as arrears
of land revenues. The services of the Collector or any other revenus
authority may be utilised for the purpese of realisation of unpaid
amount in such manner as directed by the Family Court under the
relevant provisions of Family Courts Act, 1964, Unless a matter is
properly and legally adjudicated upon as to how much amount is due
to the wife whether the agreement or nikahnama on the basis of which
the said amount is claimed is valid and a decree is passed by a compe-
tent Court, no proceedings under sub-section (5) of section 6 can be heldy
Further such matters cannot be decided by revenue authority as no
jurisdiction has been conferred upon it by any provision of Muslim
Family Laws Ordinance. It may be decided by a Family Court as
envisaged by Family Courts Act, 1964 18

7. “Talag.” (1) Any man who wishes to divorce his
wife shall, as soon as may be after the pronouncement of
talag in any form whatsoever, give the Chairman notice in
writing of his having done so, and shall supply a copy fhere-
of to the wife. N e A

9., West Pakistan Rule 6 (2) as amended in 1963,
10, PLD 1967 Peshawar 201,
11. 18 DLR 230 (DB}
12, MNLR 1980 Cr. 381=1980 P. Cr. L.J, 122,
13, PLJ 1941 Lah. 174=PLD 1931 Lah, 232,
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(2) Whoever - contravenes = the provisions of sub-
section (1) shall be punishable with simple imprisonment for
a tetm which may ¢xtend to one year or with fine which may
extend to five thousand rupees or with both.

(3) Save as provided in sub-section (5), a falag unless
revoked earlier, expressly or otherwise, shall not be effective

until the expiration of ninety days from The day on which
notice under sub-section (1) is delivered to the 8Ealrmaq.

— —

(4) Within thifty days of the receipt of notice under
sub-section (1) the Chairman shall constitute an Arbitration
Council for the purpose of bringing about a reconciliation
between the parties, and the Arbitration Council shall take
all steps necessary to bring about such reconciliation.

(3) If the wife be pregnant at the time talaq is pro-
nounced, falag shall not be effective until the period men-
tioned in sub-section (3) or _the pregnancy, whichever be
ater, ends. -

- (6) Nothing shall debar a wife whose marriage has been
terminated by ralag effective under this section from remar-
Iying the same husband, without an intervening maTTiage
with a third person, unless such termination is for the third

tinie 56 cifective.

L ! Synopsis
1. Scope. 11. Notice to Chairman,
2, Validity of seetion, 12. When notice may be given.
»3u, Validity of ralag. 13. Arbitration Couneil,
4. Pronouncement of falag. 14. Failure of conciliation.
3. Talag in writing. 15. Pregnant woman.
6. Object of section. 16, Muslim. male married to
1. Protection of proceedings Christian woman,
before Council, 17. Re-marriage of the same
8. Form of talayg. parties after divorce,
9. Revocation of ralag. 18. Recognition of taleg in
10, When yalag becomes England.
effectliva,

1. Bcope, There is no rcason to confine the applicability of sec-
tion 7 only 1o the divorce of a person with whom the marriage has been
consummated, It is applicable as much to the divorce pronounced
before the consummation of marriage 14

2. Validity of section. Section 7 (3) of the Muslim Family Laws

—

14, PLDI982F.5C. 158,
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Otdinance, 1961, by providing a pariod of ninety days for the purpose of
bringing abont a reconciliation: introduces into the. Tﬂfﬂq_—yf—ﬂfda:{_ or
Talag-i1-Badai the provisions of Talag Ahsan referred to in Sura Al-Talag
of the Holy Qur*an. Section 7 (3) of the 1961 Ordinance is, therefore,
not repugnant to the iojunctions of lslam as laid down in the Holy
Qur’an or the Sunnah of the Holy Prophet so as to invite any special
examination uwader Article 203-B of the Constitution of Pakistan. Even
otherwise, under the Baplanation to Article 203-B of the Constitution,
Muslim Personal Law is exempt from any such examination aod a pro-
vision which makes a material amendment to any particular branch of
Musiim Personal Law is as much a part of the Explanation. The amend-
ment is a bencficial amendment and brings the provisions of ralag more
in conformity with the principls of Yalag Ahsan and therefore, deserves
the greatest respecr. Being nearest to the Injunction of the Qur’an and
the Sunnah of the Holy Prophet, its sanctity is all the more enhanced 15

' The Federal Shariat Cour¢ has even otherwise no jurisdiction to
declare this section to be repugnant to the injunctions of the Holy
Qur‘anllﬂ- '

3. Validity of ‘talaq’. The section envisages only a ralag valid under
Muslim Law. There is no provision either in the Ordinance or the
Rules, requiring the Chairman or the Arbitration Council to give a deci-
sion on the question of validity or otherwise of the rafag under the
relevant law applicable to the partiss or even to issue a certificate, to
make the divorce effective. The certificate issued by the Chairman in
this behalf would have no legal effect, if otherwise under the substantive
law applicable to the partics the talag was not valid.?

4. Pronoupcement of talag. The “prooouncemant® of talag
must be a conscious and independent act. The term *‘pronouncement "
has not been defined io the Ordinance, therefore, the ordinary Muslim
Law oo propouncement of a divorce shall continue to apply notwith-
standing the provisions of Muslim Family Laws Ordinance. For example,
if a wife denics or disproves the two essential requirements; one,
prononncement of feleq and two, the receipt of copy of the notice by
her ; then notwithstanding the fact that the husband is able to prove
the third requiremsnt namely that he pave the Chairman **a notice in
writing of his haviog done so'’ (ie. pronounced the talag), the man-
datory provisions of sub-section {1} of section 7 would not be deemed
to have been complied with.1® Hanfi Law does not prescribe any
particular form for the pronouncement of ralag2® But the ralag must
be procounced ooly during the period between two fuhrs fmenstrual
petiods). Where talaq is pronounced on a wife who has passed the age
for period menstruation, the copdition that oral declaration of divorce
should be made between two psriods of rufir would not be applicable,
because it would be physically. impossible to have any such periods

15, 1980 P. Cr. L.J, 122=NLR 1980 Cri, 381 (Lah).

16, PLD 1982 F.8.C, 156,

17. PLD 1575 Lah. 147=PLJ 1974 Lah, 343 =Law Notes 1974 Lah. 562.
18, PLD 1977 Lah. 363=PLJ 1977 Lah. &9,

19, 36 All48=151.C. 387.



$.7, N. 4] MUSLIM FAMILY LAWS ORDINANCE 25

between which such a declaration counld be-made.2¢ The words employed
may b: either express (customary) or implied. 1IF they are express no
proof of intention is required, but if the words are ambiguous, inténtion
to divoree?l.and the fact that the words should espressly refer to the
wife must be proved 22 . Where the words used are ambiguons the
hﬂﬁhﬂﬂ!ﬂa is entitled to say whether he intended to pronouace divorce
or not - ]

Express or embiguous words. When the words used are “Thon art
divorced™, **I have divorced thee’ or **I divorce my wife for ever and
render her ‘haram’ for me™ ; it was held that the words were expressed
and thers was no need of proving the intention,2* But the following
words were held to be ambiguous, *Thou art my cousin, the daughter
of my uncle if thou, goest™ 2 and “I give up all relationsapd would
have no connection of any sort with yoa,”t  The eal difference between
marsumah (customary) and ghalr marsumah (which are not customary or
ambiguous) forms of tafag is that in the former case talag is effected
even when there is oo intention to divorce, 2 whereas in the latter case
the intention to divorce must be proved.3 When the pronouncement is
«clear and the words are express uader Hanafi Law the divorce is valid
even if itis pronounced under compulsion 4 But this is opposed to the
views of Imam Mazlik, Shafie and Hanbal® A divorce pronounced in
jest® or in a state of self-induced intoxication would be valid.?

Presence of wife. Presence of wife is not necessary for the divorce
to be effective. Thus & falag pronounced io her abscnce would be a
valid divorce 8 The divorce may be addressed to the wife or to any of
her relations but the words should clearly refer to her.,® The knowledge
of the wife is necessary for certain other collateral purposes but com-
munication it not necessary forthe validity of talog.l® The collateral
matters are maintendnce, to which she is eatitled till she comes to know
of the falagll and limitation for a suit for deferred dower, which begins

e s
20. AJR 1961 Bombay 121,
©21. ATR 1927 P.C. 15=100 I.C, 1.
22, 33 Mad. 22=3 1.C. 730+ ATR 1932 P,0, 25=135 L.C, T6l.
23, Abdur Rehim : Islamic Jurisprudence, page 335
24, 59 LA. 21.
25. ZAlTL
1. AIR 1952 Oudh 34=135 1.C. 209,
2. PLD 1952 Dacca 630=13 DLR 333.
1. PLD 1951 Lah. 467.
54 All 45=1351.C. T62=AIR 1932 P.C. 25.
Abdur Rahim, Islamic Jurisprudence, page 337.
Abdur Rahim, Islamic Jurisprudence, page 337,
54 All 45=1351.C, 7T62=AIR 1932 P.C. 25.
30 Bom, 537==53 Cal. 833,
33 Mad. 22=31.C. T30,
10: PLD 1971 Lah. 467.
A1, 39 Cal, 833,

e
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to run from the time when the divorce comes to her notjce 1%

1 Shia Law, Shia Law prescribes a; particular

—

i nouncement of divorce. 1If that is pot employed
i effective.1® According te Shia doctors, the fala

forl':iula for the.'- pros
divorce would be! in-
neugi arally pro-

oounced by the husband, in the presence of two withesses and the wife,

in & 56t Torm of Arabic wuam%[jﬁﬁmﬁﬁﬂm

husbaid was incapable of pronouncing the falzg in ths manner menlion-

F dboveE, Wi e no , I_ZIG wit
divorce that the Shia law insis(s on two witnesses

divorce and therefor atler doe

regard fo proofl of
but te the very act of
roof only. Itis a

part of substantive law.15 A woman cannot serve as a witness in this

case 16

According to Shia law a divorce under compulsion is ‘not’ valid.1?
There should be a clear intention to diverce otherwise divorce would pot

be effective 18 -

5. ‘Talaq’ in writing. Divorce in writing has been recognised by

all Muslim jurists of the Hanafi school as one of

the. forms of -talag-i-

bidaat (irrevocable divorce).1® The condition that declaration of divorce
should be made between two periods of menstruasion which applies to an
oral divorce does not apply te a divorce in writing, 20 .

Kinds of writing. Wrilings are of two kinds,

Mdarsoont or customary

and ghalr marsoom or unusual.®l The real difference between marsumah
and ghair marsumah forms of writing is' that in the former case!'the
writing operates as falag even though there is no intention to divorce
but in the latter case it takes effect if the intention is manifest and not
otherwise. But in neither case the validity of falag'is made dependent
on the knowledge of the wife. When the hasband -executed the docu-
ment with the intention to divorce his wife ; it was held that the divorce
took effect as immediate and irrevocable even when the talagnama was
in the non-customary form of writing.22 Where falagnama was not in a
customary form it was not effcctive unless the intention to divorce was

proved.2¥ But communication of the ralagnama
some collateral matters like dower, maintenance
her husband’s credit for means of subsistenge, B4
12, ATR 1931 Mad, 647=1331.C, 375,
13, Baillic ii, 113,

would be necessary for
and her right to pledge

14. PLD [9635.C. 586=1963 (1) P.S.CR, 156=15DLR 8.C, %,

15. PLD 1962 (W.P.) Lahore 558+ PLD 1965 Kar, 185,
16, Baillie ij, 112,

17. Baillie ii, 104,

18:  Baillie i, 108, 109,

19, PLD 1951 Lah. 467.

20, ATR 1961 Bombay 121,

21, Amir All, 1, 233,

22. PLD 1951 Lah, 457,

23. ATR 1932 Lsh, 498=138 [.C. 134.

24, AIR 1933 Cal, 27=141 1.C. &89,
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.- When talag in writing becomes effective. Taldg in writing becomes
operative from the time-of writing and not from the time when it is re-
ceived by the wife.28 But under Muslim Family Law Ordinance ralag,
in whatever form prooounced, would become effective on the expiry of
30 days afier notice of it is given to the Chairman. If no notice is given
te the Chairman, the falag would not become effective, because, accord--
ing to clause (3) of section 7 the peried:is to be caleulated from the date
of the notice to the Chairman and not from:the date of the pronounce-
ment, of the talagd During the period between the pronouncement and
ils becoming effective, it canoot be said that the marital status of the
Parties in any way undergoes a change. They still continue in law to be
hushand and wife.2

o Shia law, If the husband can promounce the formula of raleg hie
Camnot give 4 talag in wriling.®

6. Object of section. The objeot of section 7 is to prevent
hasty dissolution of marriages by faldg pronounced by the husband uni-
laterally, without an attempt being mads to prevent disruption of the

matrimonial status.4 The machinery for reconciliation is provided b
1slam where the wife asks for £hula BUL no sUchH Mac inery is pmv:ﬂeé

fia & case wiere The husband divorees his wife, —Tmam Shafei Bas
reported a tradition bat has been reported by Ibo

Sirin from Ubaida. Tt is to the eifect that a man and woman came (o
Hazrat Aliand each one of them was accompanied by a number of
persons. Hazrat Ali ordered that one hakam should be appointed from
the man’s family and one from the family of the wife, and addressing
the hufma, he said ; “Do you know what your duties are? Your duty
15 to Unite the couple if they can be united, and if you decide to
separate, separate them .5 Now under the Ordinapce the position of
the hukma has been Laken by the Arhitration Council, and the procedure
for teconcilialion has been made obligatory. This zoes to show that
nolhing new bas been introduced in Muoslim Law by the section. It has
only extended an existing principle to cover an aspect of the guestion
of Family relations.

7. Protection of proceedings before Council. Where the opposite
party in the arbitration proceedings made a statement in due course of
law before an authority created by the statute for that particular purpose.
‘Witnesses appeared in support of the statement of the opposite party.
An arbitrator was appointed by complainant but there was no refuta-
tion of the factual allegation made, This would show acquiescence on
his part. So far as the Chairman is concerned, he did not give any
finding on this aspect of the case, The order purported to be on behalf
of the Arbitration Council. Tt was within its powers to reproduce the

25  Baillie 2344 30 Bom. 537+ AIR 1937 Lah. 270,

1. PLD 1964 Kar, 306=16 DLR (W.P.} 1044-PLD [953 5.C. 51=15DLR 8.C. 9.

2. PLD 1953 Supreme Court 51=1963 (1) P.5.C.R . 3%6=15 DLR 5.C. 9,

3. PLD 1963 5.C. 51=13 DLR 5.C. 94PLD 1955 Kar, 1854 PLD 1952 Lah, 550+

Baiilie §i, 113, 114.
4, PLD 1963 5,C, 51=1963 (1) P.B.C.R, 356=15 DLR 5.C. 5,
3. Tafseer-i-Kabir, P, 1294+PLD 1959 (W.P.} Lah. 566=11 DLR Laherec 193 (FB).



28 MUSLIM FAMILY LAWS ORDINANCE (5.7, N. &

submissions made to it. Therefore the maker of the stitement as
well as the Chairman who reproduced it were protected from - prosécu~
tion.8 b e W i

8. Form of talag. The section embraces all forms of ralag envisag-
ed by Muslim Law or prevalent among the Muslims of Pakistan.™ The
‘pronotuncements’ of talag after the enactment of the Ordinance, could
be “'in any form whatsoever™, The imtention of the law makers it
appears, was that even if the talag is in any particular form 'including
biddat, it will have effect in accordance with the provisions contained in
gectiom 7. The special consequences of falag-i-iddet would be removed
and the falag (simpliciter) in question, in this case, would become
effective on the expiry of 90 days after the receipt of notice by the
Chairman unless revoked earlier.¥ Under the Muslim Personal Law as
well as Muslim Family Lew Ordinance, 1951 no mode is prescribed for
prencuncement of divorce. It is established that a Muslim can pro-
nounce a divorce orally or make the divorce in writing. In fact, under
the Muslim Personal Law a diverce in writing became itréevocable as
soon as the same was writien but the Qrdinance has made inrcads intg
Mustim Personal Law by providing a machinery and procedure for con-
firmation of the divorce and postponement of its effect for 90 days.?
In other words if falag is otherwise valid (i, e. if vonder the Personal
Law of the parties the talag is wvalid) it would become effective under
that law ; but the only clog thereon is that the effectiveness wounld be
postpopned for ninely days uvnder sub-section (3) of section 7 of the
Ordinance.10 E

There are two approved forms of diveres talag’us Sumna known
;adra.’aq afisan or falog hosan, and an unapproved: form konown as tafag
idaat.

‘Talag ahyan.' Talag ahsan is effecied when the husband pronovnces
one divorce during a tuhir in which cohabitation has not taken place
between that parties, and then abstains from cohabitation during her
iddar. The talag becomes irrevocable at the end of the period of iddar.
But during the period the husband can take back his wife at any time.
When the woman is not sobject to oourses taleg: can be pronounced
even afrer cohabitation. The divorce becomes irrevocable only on the
completion of iddat which is three periods, and when the woman is not
subject to” periods‘it isihree months. When the woman is pregnant
the iddat comes to an end oo the delivery of the child or three months,
whichever iz later 11 : ' '

‘Talag hasan." Talag-i-hasan is effzcted when the husband repudiates

his wife during a fuhr in which he has oot had carnal connection with
her, and then repeats the repudiation during the next two rufirs. The

6. 1970 B. Cr. L J, 499 (Lah).

7. 1930 P. Cr. L.J. 122=NLR 1980 Cr. 381+ PLD 1975 Lah, 147.

§ PLD 1977 Lah. 363=PLJ 1977 Lah. 62. :

9. PLD 1976 Kar, 416 (DB). j
10, FLD 1975 Lah, 147=PLJ 1974 Lah. 543—=Law Motes 1974 Lah. 562.
11. Hedaya, 27 ; Baillie, 208,
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third repudiation or pronouncement makes the divoree final and
irrevocable,

Imam Malik does not consider it a {alog-us-sunna 12

‘Talag-i-bldaat. Tolag-i-bidaat is effected by pronouncing talag
thrice during the same fuhr, or in proncuncing the formula of talag once
with the condition that it should be considered to have heen said thrice.
As when the husband says “I divorce the thrice.”™® Where a single
irrevocable divorce is pronounced, it is a faleg-i-Bidagr 14 1 is imme-
diately effective and irrevocable.1®

Talag-i-bidaat is the most common and prevalent mode of divorce in
India and Pakistan.l® Tt is not prohibited even during the woman's
courses .27 But it i3 not recognised by Shia law 18

From a comparison of these forms it appears that the Ordinance
has enforced in Pakistan a kind of relag which is in consonance with
talag-i-ahsem and ralag-i-hagran. In the case of ralog-f-ahsan the divorce
becomes irrevocable afier the period of iddar, and in case of talag-i-hasan
it become irrevocable on pronouncement for the third time in the third
ruhr afier the rst pronouncement. Thuos the least period after which a
talag becomes irfevocable according to falag-us-Sunna, ie. approved
form of divorce, is approximately 90 days. In this sente no change has
been effected in Moslim Law by the section, On the other hand it has
been consolidated and enforced by statutory law. The only form
affected by the Ordinance is the Fedali form which becomes effective
immediately after it is either uttered orally or written down on a picce
of paper or on something else from which it can be deciphered 1? Now

even a falag in that form will become effective after the expiry of
90 days.

9. Revocation of ‘talag’. The word “‘revocation™ has not been
defined in the Ordinance gor any procedure has been prescribed as to
how the talag could be reveked. Applying the same reasoning gqua
“pronouncement’” of tafag to *‘revocation™; thereof, it was held that the
gereral Moslim Law would govern all aspects of revocation—procedural
and substantive,20

10. When ‘talaq’ becomes effective. The pronouncement of divorce
does nol operate as divorce. [t is merely ' manifestation of @ wish_to
divorce 21 A rafog anless revoked earlier, expreszly or ofherwise becomes

11. Hedaya, 72 ; Baillia, 206,

13, (1838) 7 Bom, 180, 39 1.C, 513, (1917) 35 AlL. 371,

14, (1905) 33 Bom. 537+ AIR 1929 Pat. E14151 1.C. 546,

15, PLD 1962 Dacca 360=13 DLR 533+ AIR 1932 P.C, 25=133 L.C. 762.
16, {1971) 38 All 371=39 1.G, 513,

17. AIR 1929 Paios 81.

18. Baillie, 11, 118.

19, PLD 1962 Daces 630=13 DLR 533,

20, PLD 1977 Lah. 363=PLJ 1977 Lah. 69;

2i, PLD 1979 B ] 36,
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effective on the expiry of 90 days ‘after notice of it s given to the

airman .2 Therefore where a man divorced his wife and within
oinely days of prooouncing the divorce entered into marriage with
another lady, he was guilty under section 6 because his first marriage
snbsisted till then2® However it must be noted that there are three
important requirements under sub-section (i) of section 7: (1) pro-
nouncement of talag in accordance with Muslim law, (if) service of the
notice on the Chairman ; and (#4{) service of copy of the notice on the
wife. Ifany one of these cenditions is not satisfied, the falog would
not become effective even after ninety days.2?

If no notice is given to the Chairman, the talag would not become
effective, begause according to clause (3) the period is to be caleulated
from the date of notice to the Chairman and not from the date of the

pronouncement of the ralag.2® Similarly where the Chairman does not
constitote an Arbitration Council on receipl of notice or does not call

| 'upon The parties To nominate (heir fepresentative or in any other
manner farts to perform his statufory functions, The Faleg will bécome
effective om ex @ys jrom_the date of pronouncement

notwithstanding such fathorsin performance of statufory duties.Yr Dur-
ing the period-betweenr the pronouncement and its becoming effective,
the marital status of the parties does not in any way undergo a change.
They still continue in law to be husband and wife.2

Where the wife admitted that she was divorced on. a' certain date,
the divorce was held to be effective from such date.d

Notice te wife. Tt is obligatory on the husband to give a copy of the
notice given to the Chairmanp, to the wife, and if he doss not do so he
will be liable to prosecution under sub-section (2). But otherwise the
notice has no effect on the validity of the talag or the date on which
the falag has to become effective.® But the Lahore High Couort has
held that in case a copy of folag is not supplied to the wife, the tolag
would not become effective after ninety days of the giving of the notice
of ralag to the Chairman.5 Where the whereabouts of the wife are
not known and cannot be ascertained by the husband with due diligence,
it has been provided in the Rules that notice may be served on her
with the permission of the Chairman through her father, mother,
adult brother or adult sister. But if she bas no such relation or where

22. PLD 1982 F.5.C, 156-+-NLR 1980 Civ (Foreign) 2204+-MNLE 1980 Cr. 381=1980
P.Cr. L.J. 1214+ NLE 1980 Civ. 205-+-PLD 1975 Lah, 147=PLIJ 1974 Lah. 543=
LM 1974 Lah. 562,

23, WLRE 1980 Cr. 381=1980 P. Cr. L J. 122.
24. PLD 1976 Lah, 1465,

25, PLD 1973 BJ 36=PLD 1972 Lah. 694=LN 1972 Lah. 291=PLD 1964 Kar, 306=
16 DLR (W.P.) 104+ PLD 1963 5.C. 51=15 DLR S.C. 2.

I, 1969 DLC 536=21 DLC 933,

2. PLD 1963 Supreme Court 51=1963 (1) P.5.C.R. 356=15 DLR 8.C. 5.
3. PLD» 1976 Lah, 1466,

4. FLD 1976 Kar, 416 (DB).

5. PLD 1976 Lah, 1466.
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their addresses cannot be ascertained with due diligence, the husband
may, with the permission of the Chairman, serve a8 nolice of raleg on
her by publjcation in 2 vewspaper, approved by the Chairmap. [t is
however, necessary that the newspaper should have circulation at the
place where he last resided with the wife,® It is to be noted that prior
to the Ordinance no notice of talag was required to be given to the wife
and in the case of a written ralag, the tafag became operative from the
time of writing and not from the time when it was received by the
wife.? That could obviously cavse grave injustice where the husband
executed a ralagnama but did not commuanicate it to his estranged wife.
‘All this has now been remedied.

Option of puberty, dissolution of marriage by. A suit for dissolution
of marriage brought on the ground of Khair-ul-Balfoagh iz not hit by the
provisions contained in section 8 of the Ordinance making it incombent
oo the party secking dissolution to have recourse Lo procediire contained
in séction 7. Haviog once repudiated the marriage by a proper exercise
of option of puberty a Muslim woman is under no obligation to wait
for the decree of the Court for contracting a second marriage and in-
flances are not wanting where befare the matter has come up before the
Court the woman has already gons in for 8 second marriage and has
even Borne children in the subsequent wedlock. Obviously the object
of having recourse to the procedure laid down in section 8§ of the
Ordinance, namely, to bring abont reconciliation having already been
irretrievably defeated there would be no question GF invoking that
procedure.B

11. Notice to Chairman. WNotice of falaq has to be given to the
Chairman. If the husband himself thinks better of the pronouncement
of talyg and abstains from giving a ootige to the Chairman, he would
be deemed, in view of section 7, to have revoked the pronouncement
and that would be to the advaotage of the wife,? Tualag will not
becom i efe no notice is proved to haye beed given fo the
Chairman by the husbapd ¥ Eveén where a notice has been given there
i3 no bar in law for the husband to contest the genuineness or validity
of the notice under section 7. If it is proved that the husbapd did not
give the notice, the entire proceedings based on it before the Chairman,
would be a nullity in the eve of law, However, in the event of the wife
successfully proving that the notice was, in fact, sent by him or that
when he appeared before the Chairman he did not dispute the notice,
the divorce will become effective unless he is able to establish that he
revoked the divoree before the expiry of ninety days 11

A notice under S. 7 (1) is to be given to the Chairman of the Union |
Council of the place where the wife to whom diyvorce has been

6. Weat Pakistan Rules, R. 3 (2} substituted in 1955,

1. PLD 1964 Dacea 377- PLD 1951 Lah, 467+ PLE 1951 Lah, 7194 AIR 1936 Lah,
6114-(1905) 30 Bom. 53741937 Lah. 270+ Baillis 234,

8. PLD 1970 Lah. 475,
5. PLD 1963 5.C. 51=1963 (1) P.8.C.R. 356=15 DLR (5.C.) 9.

10, PLD 1981 5.C. 460=PLJY 1981 5.C. B124+NLR 1931 AC 52241970 SCMR 343+
1968 P, Or. L.J, 1071 (NLR 1981 Cr. 154 does not lay down carrect law).

11. FPLD 1972 Lah. 6%4=Law MNotes 1972 Lah, 291,
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( pronounced was residing at the time of its pronouncement. Thus the

jurisdiction iabgiven by the residence of the wife and not, as under the
orginary Iaw, by the place where the marfiage was contracled or where
the couple Tast resided together. It is not even the permaneni residence
BEYHEWIAR e ST

- i =

Where at the time of pronouncing talag the wife was not residing in
any part of Pakistan, the Chairman of the Union Council at the
place where the wife had last resided with the husband shall be given
notice under section 7 (i). Where the busband and wife have lived
together in the house of the former, may be for a couple of days before
the husband left for U. 8. A. It was held thai where a person has a
permanent or guas/-permanent abode, howsoever short his stay therein
may be, that would constitute residence for the parposes of sub-clause (i
of Rule 312 and notics may be given to the Chairman of the place
where the wifs lived with the husband. Where they have not at all
resided together in Pakistan and the wife is not in Pakistan when the
talag is pronounced, the notice shall be given to the Chairman of
the Union Council at the place where the husband is permaneatly
residing 14

Netice to unauthorized person. Where no Chairman of a Union
Council was in office and a notice was therefore sent to the Secretary
of the Union Council who notified that as there was no Chairman whe
could constitute an Arbitration Council and as 90 days had passed after
the notice was given, the falog had become effective, [t was held that
the Secretary had no authority to pass such an order therefore ths
inlaq had not become effective 18

Dissolution of marriage by Family Court, A Family Court may give
a decree for dissolution of marriage,’® Where a marriage is  dis-
solved by a decree of the Family Court, the Court shall send by Regis-
tered post, within seven days of the passing of the decree, a ‘certified
copy of the same to the appropriate Chairman, and upon the receipt of
such copy, the Chairman shall proceed as if he had received an intima-
tion of falag required (o be given under this Ordinance and the talag
will be effective after 90 days of such intimationd? Where the decree
for dissolution has been obtained by the wife on her suit, it is necessary
for the wife 1o independently inform the Chairman, Union Couneil, about
the decree and also to send anotice thereof to the husband in a formal
manner. 13 Where notice of decree was sent to the Chairman and the
Arbitration Council did make an attempt to secure the attendance of the
respondent yet the attempt was not successful either because the respon-

12. W P. Rule 3 (5).

13, KLR 1982 8.C, 56-+4-PLJ 1981 Rawalpindl 638 (DEB).
14. West Pakistan Rule 3 as amended in 1965,

15. PLD 1979 Lah, 36=NLR 1978 Civ. 6I8.

i56. PLD 1978 Lah. 324.

17, PLD 1975 Lah. 1118+PLD 1975 Lah, 7664PLJ 1975 Lah. 256 and W.P. Family
Court Act, 1964, 5. 11.

18. PLD 1975 Lah. 1118,
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dent was out of Pakistan or was evading serviee. Io the absence of
reconciliation between the parties the decree for the dissolution of their
marriage became effective on the expiry of 90 days in view of sob-
section (3) of section 7 and sub-section (3) of section 21 of the W. F.
Family Courts Act. It is only if there has been a reconeiliation within
the above period that the decree loses its effzctiveness. It cannot lhere-
fore be said that the Chairman had not complied with the requirements
of sub-section (4) of section 7 of the Ordinance. Moreover, neitlier
section 7 of the Ordinance nor section 21 of the Act nor the proviso Lo
rule 6 of the West Pakistan Rules under the Ordinance, provide a conse-
guence in case of want of service of nolice on one of the parties.
Having regard to the above provisions the effectivensss of the decres
after the expiry of 90 days is absolute 19

12. When notice may be given. MNatice of talag bas to. be given to
the Chairman as soon as may be. Bul no time limit has been prescribed
for giving notice to the Chairman and it need not be sent immediately.2®
This implies that any undue delay in the giving of notice after the
pronouncement of falag would be punishable under sub-section (2) of
section 7. It appears from the scheme of the section that in case of
talag-i-hasan the notice has to be given afier the first pronouncement of
falag, It is however to be noled that in case of a suit for dissolution
of marriage no notice need be given by the wife to Chairman before
institution of a suit.21 The provision of section 7 of the Ordinance shali
be fully satisfied if the notice of the decree is sent to the Chairman
after the decree and not beforc or contemporaneons wilh the iomstitution
of the suit, The Family Courts would thus continue to follow the
practice of sending a copy of the decree to the Chairman concorned, 2

13. Arbitration Council. The Arbitration Council for the pUTPOsES
of this provision is constituted by the Chairman with himscIf as ifs
Chairman and one representative each of both the parties. Where a
party to the dispute is residing outside Pakistan, the order of the

bairman calling upos him to nominate his representative on  the

Arbitration Council shall be served on such party through the
Counsellor Officer of Pakistan in or for the country where such party is
residing .38

Jurisdiction of. The -Arbitration Council had no jurisdiction to
Erant a decree in favour of the respondent for money in lieu of her
dowry. The proper course for the Council was to lpave Lhis matter
to be decided by proper forums. The decree was set aside.?d

14. Fallure of conciliation. The Chairman is required to bring
about reconciliation be{ween the parties for which purpose he is to give

19, MWLR 1982 Civ, 924 PLD 1971 Ear. 1186.

20. 1977 P. Cr. L 1. 107,

21, PLD 1975 Lah, 766=PLJ 1975 Lah, 256.

4l PLD 1975 Lab. 1118+ PLD 1975 Lah, 7&66—PLJ 275 Lah, 256,
43, ‘West Pakistan Rule 6 (2) eg amended in 1965,

24. 1980 CLC 1635 (Lah),
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notice to them to nominate their representatives in order to constitute an
Arbitration Council. If any of the parties fails to appear before him,
he cannot enforce his attendance nor a default of appearance on the
part of any of the parties can be visited with any penal consequUences.
The divorce notwithstanding the conduct or attitude of -any of the
patties, shall become effective after the expiry of ninety days unless it is
revoked earlier by the husband.2® Therefore where a notice of divoree
has been sent to the Chairman and the husband does not appear before
the Chairman on being called upon to do so, the rule prescribes that
the proceedings are to continue, whether one or both the parties coms
forward or not. Such a case cannot be placed on a footing differcnt
from the one where attempted reconciliation has failed due to the
cstablishment of fault of one of the parties and the divoree will become
effeciive on the expiry of ninety days from the date of notice to the
Chairman .2 Were the parties appear before the Chairman and an
Arbitration Council is constituted, but reconciliation does not take
place, the only thing the Council or the Chairman may do, is te record
in writing that reconciliation has failed. There is no provision either
in ithe Ordinance or the Rules requiring the Chairman or the Arbitra-
! tion Council to give a decision or (o issue a certificate to make the
. divorce effective!

Presence of spouses not necessary. The presence of the spouses is
aot mandatory by virtue of the provisions of section 7 of the Ordinance.
All that sub-section (4) of the zaid section postulates is the forming of
tbe Arbitration Council by the Chairman for the purpose of bringing
aboul a reconciliztion between the parties, and the said Council shall
take all steps necessary lo bring about such reconciliation. Where
an Arbitration Council was formed and the spouses had nominated
their respaotive representaiives. It is Further clear from the record
that in spite of several adjournmenis, reconciliation between the parties
was not possible. Therefore, the divorce had to be confirmed,?

Khula or ‘mubaraat’. Where a notice of dissolution of marriage by
Jhuta or mubaraat was senl Lo the Chairman, and both the parties
were asked to nominale their representatives and were afforded
opportunity of appearance which both of them availed of. They
engaged counsel and represented their respective points of view before
the Chairman. This all can be treated as in the nature of proceedings
which are necessary to be conducted by the Arbitration Council. Thus
the requirement of law that the provisions contained in section 7 would
mutalis metandis and so far as applicable apply, have been salisfied in
this case.?

15. Pregnani womsn. The principle laid down regarding the time
when 1alag becomes effective in the case of 3 pregnant woman is that
followed in the case of talag-i-ghsan, It is to be noted that talag-i-ahsan
becomes irrevocable at the end of the period of iddar. Bur during
that period the husband can take back his wife at any time. When 1he

—_—
s —

15 PLD 1976 Kar 416 (DB).

26. PLD 1977 Lah. 11734+ PLJ 1974 Lah, 419,
i, PLD 1972 Lah. 6%4=LN 1972 Lah, 291+ PLD 1976 Kar. 416 (DB
2. PLD 1976 Kar 416 (DB).
3, MLR 1982 Civil 92=PLJ 1972 Lab, 54=PLD 1979 Lah. 241.



5.7, N. 18] MUSLIM FAMILY LAWS ORDINANCE 35

woman is not subject to courses, the faleg can be propounced even after
cohabitation, The diverce becomes ircevocable only on the completion
of {ddat which is three periods, and when the woman is not subject to
periods it is three months, When the woman is pregnant the iddet
comes to an end on the delivery of the child or three months, whichever
is/later.4

16. Muslim male married o Christian woman. Muslim Family Laws
Ordinance, 1961, applies to all Muslim citizens in Pakistan wherever they
may be. Ifa Moslim husband is married to a Christian woman in a
form recognised by Muslim Law, or 1o a noo-citizen Muslim woman,
there is no reason why the provisions of section 7 of this Ordinance,
should not apply, if he wants to divorce his wife by ralag. PBven the
latest judicial trend in England favours the principle that il the law of
domicile permits a diszolution of marriage solemnized in England by the
proncuncement of tglayg, the divorce may be recognised as valid, under
the rules of Private International law.?

17. Re-marrisge of the same parties afier divorce. The law previous
to the enforcement of the Muslim Family Laws Ordinance made il obli-
gatery for couples divorced by any mode of falag other than ralag-i-
ahsan not to marry each other again, unless the wife marries another
man by a valid contract, and the latter dies or divorces her Gfter actual
consummation and she marties her frst hosband afler the period of
iddaf ® Before remarriage the patlies ad o prove ihat the bar to ihejr
marriage was removed by an intermediate marriage, consummation, and
dissolution, Otherwise their marriage was not consiGered valid.” 1t was
held by The Privy Council that the children born ofa re-marriage where a
legal bar to the marriage has not been removed were illegitimate @ But
as under the Ordinance the mode of talag is almost the same as that
of talag-i-ahsan statuiory provision has been made that couples whose
talaq has become effcciive in the mode prescribed by section 7 may
re-marry without any intervening marriage, except where they have been
divorced thrice and the thicd divorce has become effective. Tn that case
they cannot remarry without an intervening marriage,

Dissolution of marriage by ‘khula’. Halala is not obligatory in case
of khula. The marrying of another husband, before a woman can be
lawful to her previous husband, is a1 condition which has been imposed
only in the case of a divorce and not in that of khule. No such Fetter
has been placed on the reuniting of 8 woman who has obtained dissolu-
tion of her marriage in the khulfa form.9

18. Recopnition of ‘talaq’ in England. A divorce by ralag given in
Pakistan by 4 Pakistani Muslim to his Pakistani wife which is valid
under Musiim Family Laws Ordinance is also valid under English Law
and is cecognized as such 10

4. Hedaya 72 ; Baillie 206,

5. PLD 1967 8.C. 530.

6. Baillie 292, Hedaya 107.

7. (1%07) 7T W.R. 268.

8. AIR 1931 F.C. 25

9. PLD 1970 Lah. 1=PLR 1970 (2) W.P. B94=LHN 1965 Lah, 3§7.
10, MNLR 1240 Civ. (Foreign) 20 (House of Lords),
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8. Dissolution of marriage otherwise than by ‘talag’.
Where the right to divorce has been duly delegated to the
wife and she wishes to exercise that right, or where any of
the parties to a marriage wishes to dissolve the marriage
otherwise than by talag, the provisions of section 7 shall,
mutatis mutandis and so far as applicable, apply.

Synopsis
1. Scope. 5, Contingent divorce.
2. Tuolfag-i-Tafviz. 6. Option of poberty, dis-
3. Khula. solution by,

4. Mubaraat.

1. Scope. The sphere of attempted conciliation seems to be further
extended by section 8 of the Ordinaoce to cases of “Talag-i-Tafviz"* and
also to other forms of dissolotion of marriage at the instance of either
party, muiatis muiandis, and this throws further light on the object of
the Ordinancodl It appears that the section applies to only those
modes of dissoluiion in which the parties may dissolve the marriage by
their own act without the intervention of the Court. In that case the
parties may declare the dissolution of their marriage and as in the case
of talag the party dissolving the marriage must send a notice to the
Chairman, who would try to effect reconciliation between the parties
through the Arbitration Council. If the reconciliation fails, the dis-
sojution will take place ninety days after the date of notice,

2. “Talag-i-Tafviz," The previous view was that a husband may
delegate to his wife the power to divores hersclf because it is quite in
the power of the pariies to impose conditions upon which the marriage
took place, provided ths conditions or the contingzncies on which the
divorce can take place be rsasonable and not opposed to the policy of
Muslim Law. When such en agreement is made the wife may after the
happening of any of the contingencies, repudiate herself to the same
extent as if a falog had been pronounced by the huosband. The power
go delepated to the wife is not revocable, she may exercise it even after
the institution of a suit against her for restitation of conjugal rights 12
Delegation of the right of divorce can be conditional or unconditional
and that unconditionzl delegation of the right to divorce is legal 13
There is nothiog to indicate that delegated right of divorce for non-
paymznt of prompt dower is uareasonable and opposed to public policy
of Muzlim Law. TIn such a cage as the huzband can exercise the right of
divorce in the absence of the wife or in the absence of witnesses, the wife
also in the abseace of the husband or the witnesses can exercise the
delagated right of divoree on the bappeaning of sp2cified contingencies,
It is oot necessary that she should exercise that right in the presence of
the husband or in the presence of witnesses.14

11. PLDx 1963 5 C. 51=1963 (1) P.5.C.R. 336=15 DLR 3.C. 9.

12. PLD 1952 Dacca JE5=PLR 1952 Dacca 728=4 DLE 613+ AJR 1936 Lah. 716+
161 1.C. 701+ AIR 1954 All 370 {DB).

13. PLD (963 Dacca €02,
14. PLD 1967 Dacca 421=17 DLR 623 (Diss. 53 CWHN 302).
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In the case of talag-f-tafviz the notice must be given by the wife on
the pronouncement of divorce by her.

3. ‘Ehala,” A divorce by Khula is effected with the consent of the
partics and at the instance of the wife when she gives or agrees to give
consideration to the husband for her release and the huzband accepte
the offer.15 A notice in this case is required to be given by the wife
after the acceptance ef her offer by the husband . Where the parlies
have gone to Couri to seek khula, the Court has jurisdiction to decree
dissolution and that jurisdiction has not been ousted by the Ordinance 17

Notice to Chairman. Though a dissolution of marriage by way of
khula or mubaragt is irrevocable vet it is necessary that a potice of the
dissolution should be sent to the Chairman by virtue of the provisions
contained in section 8 read with section 7 of the Ordinance. Because
of use of the expressions “mutetis mutandis and so far as applicable”
in section 8, the form of the notice would of course change and it
might be different from the one in simple falag which is to be sent by
the husband wvnder sub-section (1) of scction 7 of the Ordinancel8
However, the Chairman has no furisdiction to take up proceedings
for cancellation of khule and a certificate of cancellation issued by him
was held to be without lawful authority.19

Suit for *khula® filed before enforcement of Ordinance. The Muslim
Family Laws Ordinance is not retrospective in operation Therefore where
at the time when the suit was filed there was no statutory provision for
invoking the aid of an arbitration council as provided in section 8 of (he
Muslim Family Laws Ordinance, 1961, the suit cannot be thrown out for
want of such invocation.20

'Rey fudicata’ in suit for *khula’. Where the wife has failed in obtain-
ing khulg and the Court has dismissed her suit, she i3 not debarred from
filing a fresh suit on fresh grounds that may have arisen subsequent to
the dismissal of the first suit. Thesc fresh prounds may in a case
accentuale the grounds taken in the carlier sujt, 2t

4. ‘Mnbaraat’. When both husband and wife feel an aversion for
cach other, and they dissolve their marriage by agreement, it is called
mubdaraat,

Mubaraat like khula is a dissolution of marriage by agreement : the
difference between them is that when the aversion is on the side of the
wife and she gives to the husband consideration for their separation,
the transaction iz called Khula; when the aversion is mutual and both

15. PLD 1952 Lahore 113=PLR 1957 W.P, 82=4 DLR 134.

16, PLD 1952 8.7, 3.

17. PLD 1969 Lah, 512=2]1 DLR W.P, 253,

18. MLR 1932 Civi] 92=PLD 1979 Lah, 241=PLJ 1979 Lab, 54,
19. FLD 1978 Lsh. 328.

20. PLD 1969 Baghdad-ul-Judid 5,

21, PLD 1959 Kar. 476=PLT 1976 Lah, 2241979 LN 232,



38 MUSLIM FAMILY LAWS ORDINANCE [5.8,N.5

parties desire separation the transaction is called mubaraar.22: The offer
of separation in mubaragt may proceed either from the wife or from the
tusband and as sooa as it is accepted the dissolution is complete. 2 It is
submitted that in this case the notice is to be given by the party from
whom the offer of dissoluiion of marriage emanated, and il he does not
do so, the other party may give notice to make the dissolution effective.

5. Contingent diverce. A man may stipulate that on the happen-
ing of a certain event his marriage with his wife shall ipso facto be
dissolved.#8  Tn such a case Lhe important thing is the intention of the
person concerned and not the words he uses. If by taking an oath the
party only wants to impress upoen the other that a certain thing must be
done and that if it is not done his wife would stand divorced to him, he
does not in fact mean Lo sever permanently his connection with his wife
in the event of his failure to do thar thing, a talag would not be effected
by the happening of such cvent 20

Contingent diverce would be effective even when 2 man and woman
are not married at the time when the divoree is pronounced, but are mar-
cied at a later date. Thos if & man says to & woman that if she marries
him, she is divorced, and they marry, the divorce would be effective and
valid on their entering into the contract of marriagel It is submitted
that in so far as its effectiveness lay in its irrevocability this kind of
divorce has been practically made cbsolete by the section. MNow that a
potice of divorce would have to be given and the parties have a chance
of reconciliation, the diverce is not resorted to, and if resorted to has no
special value as compared to other forms of divoree.

6. Option of puberty, dissolution by. The expression *'wishes to
dissolve marriage otherwise than by rafaq”, includes dissolution sought
no ground of khairul baloogh, and this scction would apply to such dis-
solution of marriage.?

9, Maintenance. (1) If any husband fails to maintain
his wife adequately or where there are more wives than one
fails to maintain them equitably, the wife, or all or any of
the wives may in addition to seeking any other legal remedy
available, apply to the Chairman who shall constitute an
Arbitration Council to determine the matter, and the Arbitra-
tion Council may issue a certificate specifying the amount
which shall be paid as maintenance by the husband.

(2) A husband or wife may in the prescribed manner,
within the prescribed period, and on payment of the pres-
cribed fee, prefer an application for revision of the certificate,

72, PLD 1964 8.C, 456=16 DLR 5 C 389,
23, PLD 1952 Lah, 111=PLR 1952 W.P. 12=4 DLR 134,
24, AIR 1931 Lah 134=32 1.C. 5784+ AIR 1936 All 387=168 1.C, 228,
25, PLD 1952 pesh. 55
1. Hedava, page 94,
2. PLD 1970 Lah, 4754 PLD 1989 Lahore 512=21 DLR W.P. 253.
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[to the Collector], concerned and his decision shall be final
and shall not be called in question in any Court.

(3) Any amount payable under sub-section (1) or (2) if
not paid in due time shall be recoverable as arrears of land
revenue,

PUNJAB AMENDMENT

In sub-section (2), the full-stop eccurring at the end shall be
teplaced by a colon and thereafter the following proviso shall be added,
oamely :—

. "Provided that the Commissioner of a Division may, on an applica-
tion made in this behalf and for reasons to be recorded, transfer ao
application, for revision of the cenificate from a Collecter to any other
Collector, or to a Director, Local Government, or to an Additional
Commissioner in his Division."

Grd. 1l of 1975, 8.2

Synopsis
1. Scope. 8. Recovery of maintenance,
2. Factum of marriage. 0. Reconciliation after order
3. Divorce. of mainlenance.
4. Right to maiotenance. 10, MNotice to husband.
3. Means of wife. 11. Forum of application.
6. Quantum of maintenance. 12. Constitulion of Arbitra-
7. Maintenance of children. tion Council,

13, Revision,

1. Scope. This sectlon gives an additional remedy to a wife who
is not being adequaiely maintained by her husband. Previous to the
enforcement of the Ordinance, the wife could ¢ilher make an application
under s:ction 483 of the Criminal Procedure Code, or bring a civil suit
for recovery of maintenance. The underlying object in making this
provision was to furnish a simpler, cheaper and more expedient remedy
to neglected wives than the one which was already available to them
under section 488 of the Code of Criminal Procedure. It certainly does
uol #ppear Lo have been the intention of the law giver to classify cases
of maintenance into two different categories, i e. those of total absence
of maintenance and those of inadequate maintenance, Thus a case of
inedequate maiotenance alse includes a case of total absence of mainte-
nagce and the new remedy now made available to a neglected wife under
the Muslim Family Laws Ordinance is not alternate in nalure, 50 as
to be inyvoked by jnadequately maintained wives only, but has been made
available in addition to a similar remedy already in section 488, Cr. P.
Code. The two remedies are available in all cases of want of mainte-
nance whether adequate or inadequate, and there is o reason to hold
that both relate to different kinds and categories of such cases 3 Under
the Qrdinance a wife may move the Chairman in this behalf and the

3. Subd, by. P.O,, 4 of 1975,
4, PLD 1966 Lahore 703 (DO},
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Chairman has to constitute an Arbitration Council whichk may fix the
amount of maintenance te be paid to bher. This dees not {ar other
remedizs., A wife can have recourse (o them If she likes,

Yel another new remedy has now been provided by the W. P. Family
Courls Act, 1964 which has barred the remedy by way of civil suit in
the Districts to which the Act bas been applied.

The provision gives the wile, where there are more than one wives,
a right to claim equitable maintenance. This obviously means that she
can claim maintenance which may under the circumstances be reasonable
when compared to the maintenance given to other wife or wives.

Nori- Mugslims, section does not apply fo. No maintenance can be
claimed under this section where the parties are non-Muslims.®

2. Factom of marriage. Before any certificate for maintenance can
be granted under the section the facrum of marriage must be ascertained
by reference to the persopal law of the parties.® If the factum of mar-
riage is denied, it must be proved satisfactorily that there was a valid
marriage,” 2od the onus of proving that lies on the wife.®

Where cessation of marriage is urged as a defence, the fact of such
ceszation is to ba ascertained by reference to the personal law of the
parties,?

3. Divorce. Where a plea of divarce is taken in defence it must
be taken into consideration before passing an order under the section 10
Where divorce is granted during the peadency of proceedings for main-
tenance, maintenance can only be granted upto the time of the comple-
tion of iddar and not beyond that,11

,1 4, Right to maintenance. It is encumbent upon a husband to
. maintain bis wife provided she is not too young for matrimonial inter-
| course,1? subject to the following conditions :—

(a) Conjugal relations. She must be faithful to him and obey his
reasonable orders ; if she refuses herself to him, he is not bound
to maintiain her12

5. PLD 1976 Lah. 250 (DB).

6, AIR 1951 Cal, 293 {(DB)}+ATR 1939 Rang. 2071937 Mad. W.N. 7354+ AIR 1925
Bang, 250 (FB)+AIR 1926 All 426

7. AIR 1939 Lah, 244+ AIR 1928 Mad, 65-16 Bom. 263,
8. AIR 1914 URB, 30~=15 Cri. L, Jour 484,

9, ;Bw“ Hua.l L.R, 101414 Cal. 2164 ATIR 1953 Bom, 21+107 Bom. 1804+AIR 1920
om. 101.

10. AIR 1955 A P. 1=AIR 1928 Bom. 224-+AIR 1521 Nag. 7.
11. PLD 1976 Lah. 14664-PLD 1977 Lab. 1173+-PLD 1961 Kar. 12 (DB)
12. Baillis 441.

13, PLD 1952 Dacca 385=4 DLR 613+PLD 1937 Lah, 871=10 DLR W.P. 11+FLD
1952 Lah, 460=10 DLR 7 (Diss PLD 1950 Sind 36)+PLD 1953 Dacca 21635
DLR 364+ PLD 1958 Kar, 219 (DB) 4 Baillic 442.
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(¥) Non-payment of dower. The husband must maiotain his wife
when she refuses herself to him because her dower has not been
paid. Her right to mainlenance contioucs 1o Lhis case cveo
when she is not staying with him,1% and cven though she is
living apart from him without any other reasonable cense 15

(¢) Refusal to live with husband. A wife is ool entitled to mainte-
nance when she leaves her husband's hovse and resides at her
parent’s.1¥ This is subject to clause {b) above,

Adeguate maintenance necessary. Completie neglect or fajlure on the
part of the husband to maintaio the wife is not necessary to be establish-
ed to attract the provision of this section. Even if it is proved that the
wife is being maintained by the husband but the Arbitration Council
comes to the conclusion that there is failure to maintain a siople wife
adequately or in case there is & plurality of wives one of the wives squi-
tably, although the husband and wife are living together, the order of
payment of maintenance can be passed.1?

5. Means of wife. The means of the wifc are not to be 1aken into
consideration for determining whether she is entitled Lo maintenance,
The fact that the husband has not maintained her is sufficient to create
4 right in bher to ask for & certificate, because under Muslim Law the
right of a wife to maintenance is recognized regardless of her own finan-
<ial position,'® her separate or independent means of support is not an
element of consideration apgainst her right of maiotenance from the huoz-
band.’® Similarly the fact that she has relations and friends to support
her is irrelevant though these facts may be taken into consideration in
fixing the guantum of mainténance to be paid to her.2?

6, ‘juantum of maintcpance. Section 9 authorises the jssue of a
certifieate by the Arbitration Couneil, specifying the amount which shall
be puid as mainienance by the husband on his failure to maintain his
wite adequately or equitably with her co-wife if there is ome, or co-
Wives, if there are more, on the determination of that matter when
raised before the Council by the neglected wife or wives.®@ The duty of
the hosband to maintain his wife is only this that he is to give the wife
food and clothing and a place for residence. WUnder ordinary circum-
stances, the food clothing and residence is to be provided at the house of
the husband and there will be no failure to maintain uoless the busband

14, Baillie page 4424+ PLD 1957 Dacca 242+ PLD 1960 Kar, 6634-(1946) 228 1.C. 133,
15. PLD 1959 Lah, 470=11 DLR (W.P.) Lah. 124.

16, PLD 1963 Dacca 513—~14 DLR 465+PLD 1961 Pesh, 664 AIR 1935 Lab. 902+
PLD 1957 Lab. 871+ PLD 1952 Lah, 460-+10 DLR 7+ PLD 1958 Kar. 215 (DB}
AIR 1947 All 3 (DB).

17, PLD 1934 Lah, 495=PLT 1974 Lah. 471.
18. PLD 1958 Lahere 595=PLE 1259 (1} W.P 1050.

19, AIR 1935 Lah. 2441957 (1) Mad. L. Jour (Cri.} 622 {Income of wifecan only
be coosidered while fixing the quaatum)-+ 1587 AN W.HM. 107,

20, AIE 1919 Mad. 5597+ AIR 1947 Mad. 304=48 Cri. L. Tour 284,
21. PLD 1968 Lahore 92 (DB},
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is not prepared or refuses to give her food apd clothing at his own
house. It is only in exceptional circumstances that there would be a
duty cast on ihe husband 1o pay maintenance in cash. T1his will
happen, for instance, where under his direction the wife js living
separately.22 Where cash mainiemance is to be paid, the Arbitration
Council has t6 take into consideration several facturs, like the status of
the family, the earnings and the commitmentt of the husband and
what is required by the wife to maintain herself,28 the husband’s
conduct in relation to his wife and  the children born to them, his
financial capacity to pay and other circumstances, 24

In this matter the Council has to steer clear of two extremes, viz, it
must not give maintenance which would keep herin luxury and would
make judicial separation profitable and also impede any future reconcili-
ation, It must also steer clear of the other extreme, viz. penuriousness.26
In other words no luxury should be allowed : but the necessaries should
be provided for according to the status in life of the applicant and the
means of the respoadent,l

Means of husband. The rate of allowance cannot be fixed oo the
hypothetical and abstract thing known as the capacity to earn money.
The capacity to earn money may only be taken into consideration in
coming to a conclusion with regard to the means of the hushand.?
Visible asscts arc oot neccssary befors the husband is made to pay
maintenance to bis wife, His capacity is sofficient. There must be a
reasonable assessment of that capacity. There is no specific criteria to
measure it. [l is no use ignoring the realities of life. Therefore while
capacity to earn is good ground for providing maintenance at a
minimum rate, actual earning is necessary to provide for a comparatively
decent rate.”

Second marriage. Where the husband married a second wife leaving
his first wife with one son and one daughter born to them, it was a fit
case for penalising such an irresponsible hushand and the only corr cl
course in such circumstances was to compel the husband to pay a_heavy
preminm for The [ukury of a second wife, and that punishment should be

exemplary in order (o have a deterrent effect on society.

Past maintenance. The husband’s obligation to maintain his wife
commences simpltaneously with the performance of marriage and being
an obligation and not ex grafiz grant by way of gratuity, it is enforceabla
even with respect to the past period of mariial life, although it was not

21. PLI> 19539 Lah, 470=11 DLR {W P.) Lah, 124,
23. AIR 1957 Mad, 693,

24, 25 CutL, Tim 407,

25, AIR 1357 Mad, 693,

1. AlR 1941 Sind 214 (FB)4+AIR 1954 All, 134 AIR 1954 Mys. 31+ AIR 1944 Lah.
J924 AIR 1947 Mad. 3044 13 Cri. L Joaur 55 (Upp Bur}+AIR 1930 Bom, 348,

2. AIR 1952 Him. Pra 55-+ATR 1958 Mya. 128 (Court should see that rate is oot

such as would compel wife to permanently live separataiy),

ATR 1958 Mys. 121=1LR 1958 Mys, 113=1958 Cri. L. Jour 1201,

4, 25 Cut. L Tim. 407,

fad
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promptly claimed during that period by the wife, subject to censidera-
fions of limitation and the circumstances of the case iteelf. There is
nothing io section 9 of the Ordinance to confine its application only to
the grant of future majotenance not covering the past.® The Council
bhas jurisdiciion to granl past maintenance to the wile from the date of
the promulgation of the Ordinance noiwithstanding the fact that the
rolesiunder the Ordinance were promulgated subsequently.®

7. Maintenance of children. Muzlim Family Laws Ordinence
contains no provisions for the maintenance of children unlike the ooe
contzined in section 488, Cr. P. C. section 9 only deals with the main-
tenance of neglected wives, Therefore a  wife who makes an
application under seclion 9 of the Ordinance cannol ask for the main-
tenance of her children,” The Council may bowsver, while determining
guantum of maintenance for a wife, keep in view the fact that she has
also to maintain ber children by that husband and their maintenance is
as much her responsibility as his.®2 Thuos where maintenance of child
and molher was graated by the Union Council and & revision was filed
against grant of maintenance to the child, whereupon the Revisional
Authority increased maintenance of the mother while sciting aside
maintenance of the child, the order was held to be toexceplionable ®

B. Recovery of maintenance, A special favour done by the Ordi-
nance 1o the wife in the matter of recovery of maintenance, is that
where the husband does not pay in time the maintenance granted under
the Ordinance becomes recoverable as arrears of land revenue.

9. Reconclliation after order of maintenance. Once an order of
maintencnce has been passed under this sectjon, the mere reunion of the
parties, does not make any difference. The provision about recovery is
couched in mandatory form. 1f it iz once proved that the amount pay-
able has not been paid it shall be recovered as arrears of land revenue.
This leaves no doubt that the order of payment of maintenance is
neither terminated nor suspsnded by any act of parties so long as they
remain husband and wife. 10

10. Motiee to huosband. Procecedings on an application under
section 9 for grant of maintenancs are npot competent, unless notice in
writing has been served upon the husband in connection with proceed-
ings of msintenance case filed against him 11

_17. Forom of application. The jurisdiction to entertain an appli-
cation for maintenance vests in the Chairman of the Unien Council of
the place where the wife is residing at the time of making the applica-

5 PLD 1978 Quetta 17=PLJ 1978 Quetta 42 (DB)+ PLD 1968 Lah. 23 {(DB).
6. PLD 1972 8.C. 302+ PLD 19686 Lah 703 (I2B),
PLD 1956 Lah, 703 (DB
1968 SCMR 1432 (20,
v PLD» 1973 Lah. 690=PLJ 1975 Lah. 197.
10, PLI» 1974 Lah, 495=PLJ 1974 Lah, 471,
11. MLE 1580 Civ, 205.
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tion. Where there is more than one wife the jurisdiction vests in ihe
Council at a place where the wife, whomade the application firat, was
residing.12

12. Constitution of Arbitration Council. The Arbitration Council
for the purposes of this provision is constituled by the Chairman with
himself as its Chairman and one representative each of both of the
parties. Where a party to (he dispute is residing outside Pakistan, the
order of the Chairman ealling upon him to nominate his representative
on the Arbitration Council shall be served on such party throngh the
Consular Officer of Pakistan in or for the country where such party is
residing.1® '

Arbitrator of party not joining Arbitration Council. An order of
maintenance can only be made by a preperly constituted Arbitration
Council, Where the Arbitrator appointed by one party does not sit on
the Council the order passed by the Council is oullity and may be set
agide.l Where the hushand was a soldier in the army and he was not
given leave by his Commandiog Officer to attend the proceedings of the
Arbitration Council, and his nomines withdrew from the proceedings,
the Court set aside the ex parfe order passed against him 15

13. Revision. Parties are competent Lo file a revision against the
orders of the Arbitration Council within 30 days of the decision. The
revision petition shall be stamped with a non-judicial stamp of B3, 218
Section 3, Limitation Act does not apply to proceedings under the Ordi-
nance, therefore, delay in filing a revision petilion canoot be condoned
under this section 17

Revisional Authority, The Collector isthe revisional authority under
the Ordinance.

“Collector.”” The terms “Collector' has not been defined in the
Ordinance or the Rules made thereunder. So reliance has to bs placed
on clause (1) of section 2 of the Geaeral Clauses Act, 1397 (Act X of
1897) (as adapted) for this definition. **Collector’ means the Chief
Officer incharge of the revenue admipistration of a district andshall
include 2 Daputy Commissioner of such district, For the purposes of
section @ (2) it is the chief officer of the revenue administration of the
district or the Deputy Commissioner of the district who is competeat to
cntertain the revision. An Additional Deputy Commissioner, not being
tho chief officer incharge of the revenus administration in the district iz
not competent to dispose of the revision under the Ordinance, even
when he has been given the powers of Collector under Land Revenue
Act or Tenancy Act 18

12, Muslim Family Laws Rules, R. 3{c).

13. Rule6(2)as amended in 1965,

14. Law MNotes 1973 Lah, 539,

15. PLD 1978 Lah, 232,

16, Muslim Family Laws Rules, R, 16 (1) and Rule 20.
17, PLJ 1982 Lah. 65,

18, PLD 1955 Lah, 439 (DE).
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10. Dower. Where no details about the mode of pay-
ment of the dower are specified in the nikehnama or the
marriage contract, the entire amount of the dower shall be
presumed to be payable on demand.

Synopsis

1. Prompt and deferred 2 .Mode cof payment not
dower, specified.

1. Prompt and deferred dower. Woder Muslim Law specified dower
is usually split into two parts which are payable at different times. The
parl ¢alled prompt dower is payable on demand at any time after the
contract of marriage. The other part called deferred dower is payable
after a specified period of time and when oo such period is fixed on the
death of the husband or dissolution of the marriage 19

2, Mode of payment npof specified. Prior to the promulgation
?F the Ordinance, the law regarding the payment of dower was aa
ollows t—

Where it was not settled whether the dower is to be prompt or
deferred, Shia law presumed that the whole was prompt.20 But under
Sunni law only a fair proportion of the dower was considered as prompt.
In case of dispute the Court had jurisdiction to determine what portion
may be treated as deferred. This was usually determined, with reference
1o the woman, amount of dower, and custom.?! The Ordinapce has
adopted the Shia law view and has declared that where the dower has
not been specified as prompt or deferred it should be presumed to be
prompt, i, e. payable oo demand.

11. Power to make Rules, *[Federal Government] in
respect of Cantonment areas and the Provincial Government
#[in respect of other areas] may make rules to carry into
effect the purposes of this Ordinance.

(2) In making rules under this section, *[such] Govern-
ment, may provide that a breach of any of the rules shall be
punishable with simple imprisonment which may extend to
one month, or with fine which may extend to two hundred
rupees, or with both.

(3) Rules made under this section shall be published in

—— e

19. Baillie, 52, 129,

20, (1837) 19 W.R. 315 P.C., (1899) 21 Mad. 371.
21, 5P, R. 1891

21. Bubs, by P.O., 4 of 1975,

23, Ins, by P.O. 1, of 1964,

24, Ihid,
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the official Gazette and shall thereupon have effect as if
enacted in this Ordinance.

1. Scope. The rules formulated under the Ordinance are given on
Pape 48. They have been given the same force as the Ordinance
itself and are therefore to be treated at par with and as supplement to
the Ordinance.

12.  Amendment of Child Marriage Restraint Aci, 1929
(XIX of 1925). Omitted by Ord, 27 of 1981.

13. Amendment of the Dissolution of Muslim Marriages
Act, 1938 (VIill of 1839). Omitted by Ord. 27 of 1981.

WEST PAKISTAN RULES UNDER THE MUSLIM
FAMILY LAWS ORDINANCE, 1961

[Gazette of West Pakistan, Extraordinary, 20th July, 1961].

Mo. Integ : 4-5/61. —In exercise of the powers conferred by section 11
of the Mupslim Family Laws Ordinance, 1961 (VIII of 1961), the
Governor of West Pakistan is pleased to make the following rules,
namely 1—

Preliminary

1. These rules may be called the West Pakistan Rules under the
Muslim Family Laws Ordinance, 1961.

2. 1In these rules, unless there is anything repugnant in the subject
Or conlexl ,—

fa) “*Form’ mcans a form appended to these rules,

(¢} *Ordinanece’’ means the Muslim Family Laws Ordinance, 1961
(VIIT of 19613 ;

{(¢) ""Register’’ means a repister of nikahnamas prescribed under
Rule &; and

(¢} “*Section’ means a section of the Ordinance.
Arhitration Conncil

26[3, The Union Council which shall] have jurisdiction in the matter
for the purpose of clause (d) of section 2 shall be as follows, namely ;

{a) lo the case of an application for permission to contract another
marriage under sub-section (2) of section 6, it shall be Union
Council of the Union or Town where the existing wife of the
applicant, or where he has more wives than one, the wife with

25. Gazette Noiification Mo, Integ, 10-34/64, dated 18-2-1965.
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whom the applicant was married last, is residiog af the time of
his making the application :

Provided that if at the time of making the application, such wife is
oot reziding in any part of West Pakistan, the Union Council that shall
have jurisdiction shall be —

(i) in case such wife was at any time residing with the applicant in
any part of West Pakistan, the Union Council of the Union or Town
where such wife s0 1ast resided with the applicant ; and

{ii) in any other cas¢, the Union Council of the Union or Town
where the applicant is permanently residing in West Pakistan ;

(&) in the case of notice of falag noder sub-section (1) of section 7,
it zhall be the Union Council of the Union or Town where the wife in
relation 1o whom falag has been pronounced was residing at the Hme of
the pronouncement of jalag :

Provided that if at the time of pronouncement of talag such wife
was not residing in any part of West Pakistan, the Union Council that
shall have jurisdiction shall be —

(i) in case such wife was at any time residing with the person pro-
nouncing the ralag in any part of West Pakistan, the Union Council of
the Union or Town where such wife so last resided with such person ;
and

{{i) in any other case, the Union Cquncil of the Union or Town
where the person pronouncing the falag is permanently residing in West
Pakistan ; and

{r) in the case of an applicalion for mainteénance under section 9,
it shall be the Union Council of the Union or Town where the wife is
residing at the time of har making the application, and where applicas
tion under that section is made by mere than one wife, it shall be
the Unien Council of the Town or Unien in which the wife who
makes the application first is residing at the time of her making the
application.]

COMMENTS

Synopsis
1. Last resided together. 3. Suit for recovery of
2. Buit for dissolution of dower,

marriage,

1. Last resided together. Where a person has a permanent of guasi-
permanent abode, howsoever short his stay therein may be, that would
canstitute residence for the purposes of sub-clause (i) of Ruie 3, but
where a person is obliged to leave his place of residence and goes to
some other place on an vccasional visit, the place of such visit, cannot
be considered as his residence. Of course, the positien is somewhat
different, where a persen has no fixed residemce, It is to be noticed
that in sub-clause (if) the word ‘residing' is preceded by the adjective
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‘permanently’ but there are no such qualifying words figrures in sub-
clause (). This omission leads to the inference that such permanency
as is attributed to residence in sub-clause {if) is not intended to be given
to the factum of last residence. While interpreting the provisions of the
Muslim Family Laws Ordinance and the rules framed under it. Another
matter of much significance, to be borne io mind, is, that it has extra-
territprial applicability as it applics {o aill the Muoslim ecitizens of
Pakistan, wherever they may be. The words ‘last resided” has a nszus
with the territorial jurisdiction of the Union Counecil and, therefore,
miean residence in Pakisign and notl in a foreign country.l

2. Suit for dissolution of marrlage. Having regard to section 7 (3)
of the Muslim Family Laws Ordinaoce, 1961, and rule 3 (&) of the
Muslim Family Laws Rules it is obvious that refag is finalised only if
the matter ia taken cognizance of by the Union Council which exercised
jurisdiction in the arca whera the wife resided. It is obvious thereforse
that the civil Court which will have jurisdiction relating to the falag
should ordinarily be at the place where the wife regided.?

3. Suit for recovery of dower. It is undisputed that in Muslim Law
he dower is a debt which is owed by the husband to the wife.

ceordingly the ordinary principle of pavment of debt should also
govern the case relating to the realisation of dower debt. The debtor
in order to repay the debt must follow the creditor unless there is a
contrary contract between them. The place of performance must be
taken to be the place where the creditor resided, If the ecreditor
resides within the realm then the debtor must find him out and pay
him at that place. Therefore the snit lies at the place where the
wife resides 3

4[3-A. Where the whereabouts of the wife who is to be supplied
a copy of the notice of ralag under sub-section (1) of section 7 of the
Ordinance, are noi koown (o the husbaod and canmot, with due
diligence, be ascertained by him, he may, if so permitted by the
Chairman, give notice of the falag to the wife through her father,
mother, adult brother or adult sister, or if their whereabouts are not
known to the husband or cannot, with due diligence, be ascertained by
him, he may, with the permission of the Chairman, serve the notice of
talag on her by publication in a newspaper, approved by the
Chairman having circulation in the locality where he last resided with
the wife].

COMMENTS

1. Notice, where may be served. The husband must serve a notiee
of taflag 1o the Chairman of the Unicn Council where wife is residing,
Rule 3-A by cxpression applies to only such cases where the wherebouts

1; KLR 1982 CC 56=PLJ 1981 Raw 638 (DAR),

2. 1970 DLC 560=212 DLR 617 (DB).

3. 1970 DLC 560=122 DLR 677 (DB).

4, Guzotre Motification Mo, Intex. 10-34/64, dated 2-10-1965.
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of the wife are not known 1o the husband and cznnol be asscertained
with due diligeoce.® Wkhere there is no evidence that the husband
showed due dilipence in the matter and he sent the notice to the
Chairman of the Union Council at ‘L' while the wife was residiog at
*8’. The Chairman of Union Council at *L’ acted correctly in refusing
to exercise jurisdiction in the matter. The Court refused to acecept the
proposition that s the Union Couneils had ceased to exist the husband
could send & notice of ralag to @ Chairmen of his own choice without
reference to the district where the wife was residing.?

4, Where a8 non-Muslim has been el=¢ted az Chairman of a
Union Council, the Council shall, 55 soon as may be, elect one of
its Muslim members as Chairman for the purposes of the Ordinance,
in the manoer prescribed for the election of a Chairman of a Union
Council.

5. (1) All proceedings before an Arbitration Couneil shall be held
in camera unless the Chairman otherwise directs with the consent of ril
the parties,

{2) The Chairman shall conduct the proceedings of an Arbitration
Council as eapeditiously as possible,

{3) Subject to the provisions of sub-rule (4), such procesdings shall
not be vitiated by reason of a vacancy in the Arbitration Council,
whether on account of failure of any person to nominate a represeniative
of otherwise.

(4) Where a vacancy arises otherwise than through failure to make
a nomination, the Chairman shall require & frech nomination.

(3) Mo party to proceedings before an Arbitration Council shall be
a member of the Arbitration Council,

(6) All decisions of the Arbitration Council shall be taken by
majority, and where no decision can be so taken, the decision of the
Chairman shall be the decision of the Arbitration Council,

{7} A copy of the decision of the Arbilration Council, duly attested
by the Chairman, shall be furpished free of cost to each of the parties
to the proceeding.

6. (1) Within seven days of recciving so application under sub-
section (2) of section 6 or uader sub-section (1) of section 9, or a notice
under sub-section (1) of section 7, the Chairman shall, by order in
writing, <¢all upon each of the pariies to nDominste his or her
representative, and each such party shall, within seven davs of receiving
the order, nominate in writing a represcatative and deliver the nomina-
tion to the Chairman or send it to him by registered post.

(%) Where a representative nomisated by a party is, by reasom of

illness ar otherwise, unable to attend the meetings of the Arbitration
Council, or wifully absenis himself from sach meeting, or has lost the

. MLR 1980 AC 4211 (DB).
6. MLR 1980 AC 421 {(DB) (Lah.).
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confidence of the party, the party may, with the previous permission in
writing of the Chairman, revoke the nomination and make, within such
time as the Chairman may allow, a fresh nomination,

_[“Provided that where a party on whom the order is to be served is
residing outside Pakistan, the order may be gerved on such party
through the Consular Officer of Pakistan in or for the country where
such party is reaiding.™|

{3) Where a fresh nomination is made under sub-rule (2), it shall
not be necessary to commence the proceedings befors the Acbitration
Council de nove, unless the Chairman, for reasons to be recorded io
writing, direets otharwise. '

COMMENTS

1. Notice to busband, Proceedings on an application under section 9
for granl of maintenance it not comperent, unless notice in  writing
has been served upon the husband in conunection wilh proceedings of
maintenance case filed sgainst bhim 8

B6-A. () Wherever, it is made to appear to the Collector,
whether on the application of & parly to the proceeding or on his own
information, ihat the Chaitman is interesied in favour of a pariy to any
proceedings before the Arbitration Council or is prejudiced mgainst any
such party, or that the Chairman 15 misconducting himself in any such
procesdings, the Collector may, after giving notice to all the parties to
the proceedings, appoint any other member of the Union Council
ag the Chairman for purposss of this Ordinance, and peading the
passing of such order may stay the proceedings before the Arbitration
Louncil.

(2) A Collector passing an order under this rule shall record in
writing his reasons for the same.]

Registration of Marriages

7. (1) Any peraon competent to solemnise s marriage under
Muslim Law may apply to the Union Council for the grant of a licence
1o act as Nikah Regisirar under section 35,

{2) If the Union Cougcil, after makiog such inquiries as it may
gonsider necessary, is satisfied that the applicant is a fit and proper
person for the grant of a licence, it may, subject to the conditions
specified therein, grant a licence to him in Ferm 1.

{(3) A licence granied under this rule shall be permanent and shall

be revocable only for the contravention of any of the conditions of a
licence granted upder this rule.

(4) If any person to whom & licence has been granted under this
rule coontravenes any of the conditions of such licence, he shall ba

7. Gazette Notification No, Integ. 10-34/64, dated 18-1-1965.
8, MLE 1930 Civ. 205.

9, lIps. by W.P. Gazcite Notlfleation No. Integ. 4-5/61, dated 2-9-1961..
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punishable with simple imprisopment for a term, which may extend to
one month, or with fine which may extend te two hundred rupess, or
with both.

COMMENTS

1. [Interpolation in Nikah Register by Reaistrar. Where a Nikah Regls-
trar has made interpolations in the entrics of the Nikah Register so as
to make the amount of dower fixed at Rs. 2,000 read as Rs. 20,000
his licence may he revoked and he may be punished under sub-
gl‘:l: (4‘]1=nnf Rule 7 but the false entry can only be correcied by a Civil

urt,

8. (1) The Union Council shall, on payment of such cost a2 may be
determined by the Provincial Government, supply to every Nikah Regis-
trar a bound register of nikakremos in Form 1, and seal bearing the
inseription. “The seal of Nikah Registrar of Wardil (3)...... {v)... ™

(2) Bach Register shall contain fifty leaves, consecutively oumbered,
each leaf haviog a mikohanma, in quadruplicate, aocd (he number of
leaves shall be certified by the Chairman,

(3) Notwithstanding the payment of cost under sub-rule (1), the
register and the seal remain the property of the Union Council.

9, (1) For the registration of a marriage registered vnder section 5§,
the Nikah Regisirar shall be paid by the bridegroom or his represen-
tative a regisiraiion fee of two ropees, or when the dower cacecds iwo
thousand rupees, a fee calculated al the raie of one rupee For every
thousand or parl of the thousand rupees of such dower, subject to &
maximum fee of twenly rupees,

{2} Of the fees received under sub-rule (1), the Nikah Registrar shall
refain for himself cighty per gent end shall pay the remsining twenty
per ¢ent to the Union Coancil.

(3) Where dower consists of property other than money, or partly of
such property and partly of money, the wajuation of the property shall,
for purpescs of fees under soberule (1), be the valuation as seitled
bétween Lhe parties to the marrioge.

10. (1) The Mikah Registrar shall, in the easre of marriage sofem-
nized by him, fill in Form II, in guadruplicate, in the register, Lhe
persons, whose signatures are required in the Form shall thea sign, and
the MNikah Regisirar shall then affix bis signaiure aud seal thereto, and
keep the original inlact in the register.

{2) The duplicate and triplicate of the nikalinama filled in as afore-
said shall be supplied (o the bride and the bridegroom, rezpectively, on
payment of {ifiy paisa each, and the goadruplicate shall be forwarded to
the Union Counail,

0. PLD 1967 Kar, 165 (DB).

11, For(x) insert the name or number of the Ward, and for {3} inscrt pame of the
Union Council.
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(3) If any Eermn required by this rule to sign the register refuses
go to sign, he shall be punishable with simple imprisonment for a term
which may extend to one month, or with fine which may extend to two
hundred ropees or with both.

11. (1) Where & marriage is solemnised in Pakistan by a pzrson
other than the Nikah Repistrar, such person shall fill in Form I, to be
had loose on payment of such price as may be determined by the Pra-
vincial Government, the persons whose signatures are required in the
Form shall then sign, and the person solemnizing the marriage shall then
affix bis signatures to the Form and ensure delivery, as expeditiously as
possible, of the same together with the registration fee to the Nikah
Registrar of the Ward where the marriage is solemnized,

{2} IT any person reguired by this rule to sign the Form refuses so to
sign he shall be punishable with simple imprisonment for a term which
m#y cxtend to one mouth, or with fine which may extend to two hundred
rupees, or with both.

12. (1) In the case of a marriags solemnized outside Pakisian by a
person who is a citizen of Pakistan, such person shall ensure delivery
of Form 1[I, fillad in, in accordance with the provisions of Rule [T,
together with the registration fee, to the consular officer of Pakistan in
gt for the country in Wwhich the marriage is solemnized, for onward
transmission to the Nikah Registrar of the Ward of which the bride is a
permanent resident, and in case the bride is not a citizen of Pakistan, the
Mikah Registrar of the Ward of which the bridegroom is such resident.

(2) In the case of a marriags solemnized outside Pakistan by a person
who is not citizen of Pakistan, the bridegroom, and where only the bride
iz such citizen, the bride, shall for purposes of filling in, as far as may
be, Form II, be deemed to be the person who has solemnizad the
marriage uader sub-rule (1).

13. On receipt of Form IT under Rule 11 or Rule 12, the Nikah
Registrar shall proceed in the maoner provided in Rule 10 as if the
marriage had been solemnized by him :

Provided that, except where the marriage has been solemnized within
his jurisdiction, it shall not be pecessary for the Nikah Registrar to
obtain the signatures of the necessary persons,

Folygamy

14 In considéring whether another proposed marriage i3 just and
necessary during the continuance of an existing marriage, the Arbitration
Council may, without prejudice to its general powers to consider what is
just and necessary, have regard to such circumstances, as the following
amongst others :—

Sterility, physical infirmity, physical unfitness for the conjugal rela-
tion, wilful avoidance of a decree for restitution of conjugal rights, or
insanity oo the pari of an czisting wile.

15, An application under sub-section (1) of section 6 for permission
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to contract another marriage during the subsistence of an existing marri-
ape shall be in writing, shall slate whether the consent of the existing
wife or wives has been obtained thercto, shall conrain a brief statement
of the grounds on which the new marriage is alleged to be just and
necessary, shall bear the signature of the applicant, and shall be accom-
panied by a fee of one hundred rupees.

Revision

16. (1) An application for the revision of u decision of an Arbitra-
tion Couneil, under sub-section (4) of section 6, or of a cervificate under
sub-section (2) of section 9, shall be preferred within thirty -davs of the
decision or of the issue of the certificate; 8s the case may be, gnd shall
be accompanied by a fes of two rupees.

-(2) The application shall be in writing, set out the groundson
which the applicant seeks to have the decision or the certificate revised,
and shall bear the signature of the applicant.

COMMENTS

1. Coodonation of delay. The Musiim Family Laws Ordinance
does not embody any provision making section 5 of the Limitation Act
applicable to it. The mere fact that the Ordinance does no! expressly
exciude appiication of scction 5 of the Limitation Act to proceedings
under the Ordinance would, by itself, not extend the application of
gection 5 of the Limitation Act (0 such proceedings. Won-existence of
any provision in the said Ordinance excluding application of section § of
the Limitation Act would have been of some consequence if zection 5
bad aiso been mentioned in clause (a) of sub-section (2) of section 29 of
the Limitation Act but since that has not been dope, the non-cxistence
of the aforementioned provision is of no avajl to the petitioner secking
condonstion of delay in filing an application for revision. A Lime-
barred revision application cannot be admitted by applying to it the
Provisions of section 5 of the Limitation Act.18

Records and their inspectlop, ete.

17. As soon as may be after the Arbitration Covncil has piven ity
decision ander Rule 6, the record of the proceedings before it in which
such decision has been given shall be forwarded by the Chairman to the
office of the Union Council, where it shall be preserved for a period of
five years from the date of the decision.

18. (1) The guadruplicate of the wikahmema forwarded hy the
MNikah Registrar under sub-rule (2) of Rule 10 shall be preserved in 1he
office of the Union Coupeil nntil such time as the Register centaining
the originals is, on bzing completed, deposited by ihe Nikah Registrar
in such office.

(2) The completed register so received shall be preserved per-
manently.

(3) In the office of the Union Council thare shall be prepared aod
maintained an index of the contents of every register, aod every culry

12, 1982 Law Motes 836+ PLD 1982 Lah, 239=PLJ 1942 Lah. &3.
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in such index shall be made, so far as practicable, immediately after the
Mikah Registrar has made an entry in the register,

(4) The aforesaid index shall contain the name, place of residence
and father's name of each party to every marriage registered within the
Union or Town, as the case may be, and the dates of the marriage and
regisiration.

19. (1) Subject to the previous payment of the fees prescribed in
sub-rules (2) and (3), the index and the register shall, at all ressonable
times, be open to iospection at the office of the Unien Council by any
person app'ying to inspect the same and copies of entries in the index
and the register, duly signed and sealed by the Chairman, shall be given
to all petsons applytog for such copies,

_ (2) The fee for the inspection of an index or register shall be fifiy
paisa,

(3) The fee for a certified copy of all or any of the entries relating
to a marriage shall be :(—

{a) for those in an index .. Fifty paisa.
(&) for those in a register .+ Two rupees.

(4) Fees payable under this rule shall be credited to the Union
Council.

Pavment of fees
20. Except fees pavable to the Nikah Repistrar,1® or the Union
Council under the provisions of Rules 9, M[|0, |5 and 19] which shall be

ail_i in cash, all fees payable under these rules shall be paid in non-
Judicial stamps,

Complaints

21l. No Court shall take cognizance of any offence under the Qrdi-
nance or these rules save on a complaint in writing by the Union Council
staling the fact constitoting the offence,

PUNJAB AMENDMENT. For Rule 21, substitute the following :—

15121, No Court shall take cognizance of any offence under the
Ordinance or these rules save on a complaint in writiog by the apgrieved
party, stating the facits constituting the offence.)

COMMENTS

1. Complaint by wife. A complaint by a wife for an offence under
section 6 (3) of the Mushim Family Laws Ordinance is competent under
Rule 2| as substituted in the Punjab 18

13. [Enserted by Gazette Motification Ne, Integ. 4-5/61, dated 2-9-1981,
14, Inseried by Gazette Notification Mo, Integ. 4-5/61, dated, 15-2-1962.
15, Pb. Motification Mo, 8 0.3-1-15/75, Vol. 11, dated 26-11-1976.

16, MWLRE 1980 Cr. 381=1980 P. Cr. L, I. 122,
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FORM 1
{(5ee Rule T}

Licence granted in pursuance of section 5 (2) of the Muslim
Family Laws Ordinance, 1961

(VI of 1961)

In pursuance of sub-section (2) of section 53 of the Muslim Family
Laws Ocdipance, 1961 (VIIL of 1:61), the ¥¥"Union CiouncilfUnion Com-

_ mittec/Fown Commitiee of io the district of —————
hereby pramis this day of 19 to Mr.—
—— - s0n0 of — ——

- resident of _ —
- this licence to be from the said date the
N:kah ﬂcglstrar for the following 1"Ward/Wards.

(1) Ward
(2) Ward————————

(3) ward— ———=———
(4 Ward———————ou—
Seal. Signarure of the Chairman.
CONDITIONS

I. This licence is nof transfetable.

2. This licence is revocable for breach of azay of the provisions of
the Muslim Family Laws Ordinance, 1961 (VI or 1561), or the rules
made therfounder or any couditivn of Lhus liceuce.

3. The registers and seal supplied to the Nikabh Registrar shall be
returnable to the Union Council, without relund of cost, when thia
licence expires or 15 revoked,

4. The Nikah Registrar shall not put the seal supplied to him to
any improper use.

5. Such other conditions, if any, as may be specified by the Provic-
cial Government,

FORM Il
(See Rules 8, 10, 11 and 12)
Form of Nekohnoma

(1) Name of Ward———————=——Town/Unjiop————n o
TehsilThana—— ————— ————and Disirict— —
io which the marriage took place,

17, Sirike oot what i3 inapplicable.
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(2) Name of the bridegroom and his father, with their res-
pective residences—

{3) Age of bridegroom————————

(4) The nemes of the bride and her father, with their reapective
residences —

(5) Whether the bride is a maiden, & widow or a divorcee————-—

{6y Age of the bride -

{7) Name of Vakil, if any appointed by the bride, _faihcr’a name
and hiz rezsidence ;

(8) The names of the witnesses to the appointment of the bride's
‘Vakil or withitheir fathers’ names, their residence and their relstionship
with the bride :

(1) e
(2) = =

(%) Mame of the Vakil, if any appointed by the bridegroom, his
father’s name and hie residence :

(10) The names of the witness to the appointment of the bride-
groom's Vakil, with their fathers' names and their residences :

[y = “ =
@ — - - ~

(I1) Name of the witnesses to the marriage, their fathers' names
and their residences |

(1)
(2} — =
{12) Date on which the marrisge was contracted
(13) Amount of dower -

(14) How much of the dower is mu'wajjal (prompt) and how much
ghair ma'wafjal (deferred).

{15) Whether any portion of the dower was paid at the time of
méarciage, If so, how much :

— —_

(16) Whether any property was given in lieuw of the whole or any
portion of the dower with specification of the same and its valuation
agreed to between the parties ;

e —_

(17) Special conditions, if any :
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(18) Whether the hushand has delegated the power of divoree (o Lhe
wife, if 50, under what conditions :

{19) Whether the hushand’s right of divoree is in any way curtailed :

(20) Whether any document was drawn up at the time of marriage
felating to dower, maintenance, ete, If 5o, conteats thereof in brief :

(21) Whether the bridcgroom has any existing wife, and, if so, whe-
ther he has gsecured the permission of the Arbitration Council under the
Muslim Family Laws Ordinance, 1961, to contract another marriage ;

{22) Number and date of the cumrpuniﬂation conveYing to the bride-
groom the permission of the Arbitration Council to cootract another
marriage a5

- R —

{23) Name and nddress of the p:}snn by whom the marriage was
s0lemnized and his father s

(24) Date of registration of marriage.

(25) Registration fee paid :

Signature of the bridegroom Signature of the witness
or kis Fakil to be appointed of bride-
groom's Vakil :
Signature of the bride Signarure af the Signawure of the
Vekil af the witness to be
bride ; appointed of the
bride’s Vakil :
Eignature of the witnessex Signature af the per;m
ta the marriage who solemnized the
marriage :
1)
() = e

Signature and seal of the
Nikah Registrar.

Seal.




CHILD MARRIAGE RESTRAINT ACT
(XIX of 1929)

An Act to restrain the solemnization of child marriages,

Whereas it is expedient to restrain the solemnization of
child marriages : It is hereby enacted as follows :—

Synopsis

L. Validity of marriage pot 2, Performance of child
affected by the Act. marriage,
3. Compensation for false complaint.

1. Validity of marriage not affected by the Aet. A distinction must
be observed between the performance of the act and the act iigelf. The
Child Marriage Restraint Act aims at (e restraint of solemnization of
child marriages. It does not affect the validity of the marriages after
they have been periormed.1® The validity of the marriage is a
subject beyond the scope of the Act 19 The act merely imposes certain
penaities on the persons bringing about such marrjages,0

2. Performance of child marriage. The act aims at and imposes
restraint on the performance of child marriages. It bas nothing to do
with the validity or iovalidity of a marringe.®L Therefore the perfor-
mance of a marriage which is valid According to the Personal Law of the
parties would aise be punishable under the Act if it falls within the

mischief of the Aet,

3. Compenzation for false complaint. In n prosecution under the
Act it is the duty of the prosecotion ro establish that the girl in question
was below 16 years at the time of her marriage, but for awarding com-
pensation under seetion 250, Cr, P C. the position is reverse. [In that
case there ought to be evidence before the Magistrate for a positive
finding that the complainant’s allegation that the girl was below 16 at
the time of her marrisge was false. The mere fact that the evidence
produced by the complainant in support of his allegation was unrefiable
or inconclusive will pot justify the opposite finding that the allegation
was false. In the absence of defnite evidence showing the age of the
girl, it is impossible 1o say that the cemplainunt’s allegation that the
g1l was below 14 at 1he time of her marrisge is false. All that can he

18. PLIE» 1975 Lah. 234=1975 LN 1354+ PLD 1962 Kar, 442 (DB)+AIR 1939 All 340,
19, AIR 1936 Mad FTHATR 1936 Al 11.
20.  AIR 1936 A1l 852=116 Ind, Ces B47.
2L, AIR 1936 Al 11=i38 Ind. Cas. 1007,
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said is that he failed to prave his allegation. It does oot necessarily
follow that his allegation was false 22

. Short title, extent and commencement. (1) This Act
may be called the Child Marriage Restraint Act (1929).

(2) It extends to all the Provinces and the Capital of the
Federation, including Baluchistan and applies also to :

(@) All British subjects and servants of the Crown in
any part of Pakistan wherever they may be.

93!‘.}{3} It shall come into force on the Ist day of April,

Synopsis

l.  Extra-territorial  opera- 2. Persumplion  of npation-
tlon, ality,

1. Extra-territorial operation. The Child Marriage Restraint Act
Aas well as the Penal Code are extra-territorial to the extent that if
Pakistan subjects commit offences punishable under these laws outside
Pakistan they are liable 1o be tried and punished when found in
Pakistan. 3

2. Presumption of natiomality, In case of a complaint under
sections 3, 5and 6 it was held that the presumpiion was that the
accused were Pakistan subjects and that as the place of their birith was
within their special knowledge, it was for them to rebut the pre-
sumption.

2. Definition In this Act, unless there is anything
repugnant in the subject or context,

(g) “‘child” means ﬂfPEESD]] who, if a male, is under
eighteen years of age, and if a female, is under
gixteen years of age ;

(b) *“child marriage” means a marriage to which either
of the contracting parties is a child ;

(c) “contracting party” to a marriage means either of
the parties whose marriage is or is about to be
thersby solemnized ;

(d) “minor” means a person of either sex who is under
cighteen years of age ;

2. AIR 1936 ANl 363=161 Ind. Cas. 49,
23, AIR 1217 Mad. 273=168 Ind. Cas: 736,
24, AIR 1940 Nag. 245=4l Cri L. Jour 643,
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®[(e) “union council” means the Union Council or Town
Committee constituted under the Law relating to
Local Government for the time being in force].

PUNJAB AMENDMENT
(7) at the end of clause (¢), the word *'and"’ shall be added ;

(i) the comma appearing at the end of clause (d) shall be replaced
by a full stop ; and

(i) clauses (e) shall be omitted.
Punfab Ord. 23 of 1971
Synopsis
1. Proof of age, 2. Compensation for false complaint.

1. Proof of age. Certificate of birth of & person is conclusive
evidence of his age so long as it is not disproved by evidence produced
by the party denying iis correctness.1

2. Compensation for false complaint. In a complaint under the
Act, it is the duty of the prosecution to establish that the girl in ques-
tion was below 16 at the time of her marriage but for awarding compen-
sation under section 250, Cr. P. C. the position is the reverse. There
ought to be evidence before the Magistrate for a positive finding that
the complainant’s allegation that the girl was below 16 at the time of
her marriage was false. The mers fact that the evidence produced by
the complainant in supporst of his allegation was unreliable or inconclu-
sive will not justify the opposite finding that the allegation was false.
All that can be said is that he failed to prove his allegation,?

3. Omitted by Ordinance VIII of 1961.

4.  Punishment for male adult above eighteen years of
age marrying a child. Whoever, being a male above eighteen
years of age, contracts child marriage shall be punishable
with simple imprisonment which may extend to one month,

or with fine which may extend to one thousand rupees, or
with both.

Synopsis
1. Procedure. 4. Female party to marriage
2. Mistake as to age, ’ is not guilty,
3. Expenses of marriage. 5. Deterrent sentence,

6. Validity of marriage not affected,
1. Procedare, A trial under the Child Marriage Restraint Act may

[—

25, Bubs by Ord,, 27 of 1981, Sch. II.
1. ATR 1935 Pat. 474=37 Cri. L. Jour 227.
2, AIR 1936 All 363=161 Tod. Cpa. 49,
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be summary, as it is permitted by section 260 (I) (g}, Criminal P. C,
beeause the offences charged comes under the heading “‘offences not
punishable with imprisonment for a term axcesding six months™,
section 4 (1) (0), Criminal P. C. states that “offence’ means any act or
omission made punishable by any law for the time being in force. There-
fore, an offence under any law such as the Child Marriage Restraint
Act will come under the provision of section 260 (1) (&), Cr. P. C8

2, Misinke as to age. It is the duty of a male conlracting & mar-
riage lo ascertain the age of the female with due care. Where the mar-
tiage took place after the age of the minor girl was declared by a lady
doctor to be more than the stipulated age, It was held that the appli-
cant sheuld have gone to the Civil Surgeon in order 1o obtain a certili-
cate and that the fact of their having secured a certificate from the
woman medical officer was not material although the existence of the
ceriificate was & matter which might be taken into account in consider-
ing whether imprisonment or fine should be imposcd . #

3. Expenses of marriage. In spite of the fact ithat a marriage in
coniraveniion of ithe Act is valid, the Legisiature disapproves all such
marriages and makes the performance of such marriage punishable
under the law. To incur expenses for performing a4 céremony which s
a criminal act, cannot be taken to bz a legal necessity for which a karta
of the family is empowered under the Hindu Law to effect an alicna-
tion & A mortgags effected by manager of 2 joint Hindu family for the
performance of the marriage of a minor in contravention of the provi-
siops of this Act canool be said to be for a necessary purpose and hence
iz not binding on the minor.® But the Pakistan view is thal where
alienation is made for the marriage of a boy, if the boy for whose
marriage (he money was arranged was less than the prescribed
marriageable age even then the Child Marriage Restraint Act, 1929,
would not take the alicoation out of the ambit of legal necessity.”

Where money is required for the solemnization of @ marriage in
gontravention of the Act and it is in the custody of the Court, it will be
wrong in principle for the Court fo facilitate conduet which the Legisla-
ture has made penal as being socially injurious on the ground that the
promotion of the contemplated marriage is not punishable by the law of
the pla-e where it js proposed to celebrate it. More so, when the
minor’s estate is in the hands of the Raceiver appointed by the Court
and where the property, from which the funds for the marriage are
sought to be obtained, is in the hands of the Court, through its Receiver,
the Coort ought not (o sanction its use for a purpose, of which ths
Legislature has so clearly expressed its disapproval.® Even an applica-
tion in an administration suit for liberty to speod a certain sum for a

ATR 1934 All 331 =145 Ind. Cas, 351,

ALR 1934 All 331 =148 Ind. Cas. 351.

ATR 1961 Orissa 100 1LER (1237} 2 Cal. 764,

1941 Wag. L, Jour 281.

1980 CLC 362,

ATIR 1937 Cal. 257=1936 Cal. 11334+170 Ind, Cas. 303,

S
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marriage in contravention of this Act, outside Pakistan, whea it iz not
prohibited at that place, cannot be granted #

4. Female party to marriage is not wilty. The statute provides that
whesoever contracis a marriage with a female below the apz of 16 years
will be guilty. There is no punishment provided for the female in
Lhese statutes. Therefore only the male who confracls a marriage in
conlravention of the statute will be liable te punishment under the
Bection, 10

5. Deterrent sentemce. The Courts are not at liberty to treat the
Act a5 a legislative imposture and manifestly, if it is to he effective, the
gentence upon the priest or other celebrant without whose gid ordinarily
no infringement of the Act is possible, should be such as 10 deter other
avaricious members of his caste from following his example. 11

6. Validity of marriage not affected. The Act does not permit the
marriage of a gir| below the age of 16 years, but if any girl below the
age of 16 years marries in violation of that law, marriage itsclf does
not become invalid on that score, although the adult huosband coptract-
ing the marriage or the pertsons who have solemnised the marriage may
be held criminally liable.1? A Court acling under seclion 49, Cr. P. C.
may permit the girl to go with her husband, notwithstanding the fact
that her husband is liable to punishment under this Act.1?

5. Punishment for solemnizing a child marriaee. Who-
ever performs, conducts or directs any child marriage shall
be punishable with simple imprisonment which may extend
to one month, or with fine which may extend to one
thousand rupees, or with both, unless he proves that he
had reason to believe that the marriage was not a child
marriage,

Synopsis
1. Scope. 3, *"Perform, conducto rdirect,™

2. Essentials of offencs. 4. Sentence.
5. Summary procedure.

1. Scope. This Act js a penal statute and is applicable to al|
crimes committed under it in Pakistan The fact that the accused are
foreigners makes no difference even if such ap act is not g0 offepce in
their country 14 The Penal Code as well as the Child Marriage Restraint
Act are extra-territorial to the exien!, that if Pakistan subjects commit
offences punishable wader these laws outside Pakistan they are liable

9. ATR 1941 Cal. 244,
10. PLD 1975 Lah, 234=Law Notes 1975 Lah, 130,
11, AIR 1933 Pat. 471=146 [ud, Cas. 298,

12. PLD 1975 Lah 234=1975 LN 1304-PLD 1970 8.C, 323=2] DLR (3C) 2821970
P.Cr. L J 1035=1570 BCMR 437,

13, 1870 P. Cr, L J, 1035=1970 SCMR 437,
4. 37 Crl, L. Jour 757 (Cal),
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lo be tried and punished when found in Pakistan. Where a child
marriage is celebrated under a mistaken view that the territory where it
wias celebrated was on{side Pakistan, the mistake of fact does nat have
the effect of rendering the celebration of the child marriage in
question innocuous or innocent. The Child Marriage Restraint Act,
can pursue the offenders ¢ven when they have broken that law afier
going outside Pakisran, and @ fortiori after poing to a place which they
believed to be no part of Pakistan but was really a part of Pakistan 16

Consummation of marciage. Consummalion or gauna is not a part of
the marriage ceremony.  The marriage is complete before Lhe comsum-
mation, therefore a persen may be convicted under this Act even though
Consummation of marriage has not taken place.1?

Parent's liability. One view is that section 3 applies only te
solemnization of marriage by a person other than the parents and hence
seclion 6 alone applies to parents who participate in child marriage,i7
and they are not liable for two offences under sections 5 and & Tespec-
tively '8  But Pakistan view is that seciions 5 and 6 deal with different
olfences. Section 5 deals with the person who pariorme, conducis or
directs any child marriage. Section 6 provides for the offence whers a
minor himself contracts a child-marriags. It is only in 2 case where a
minor coatracts a child marriage, that any person having charge of the
minor whether as parent or guardian or in any other capacity, lawful or
untawful, who does any act to promote the marriage or permits it to be
solemnized, or negligently fails to prevent it from being solemnized shall
be punishable 1¥ Section 5 is wide enough 1o cover the case of the fathers
of both the bridegroom and ihe bride 20

Purohat's lHability, Section § contemplates that the purohar who
solemmizes a marriage must make some reasonable inquiry as to the
ages of the parties to the marriage and satisfy himself that neither of
the participanis is a child 21

X Essentials of offence. In the case of a complaint under sections 5
and 6 it is essential that the trying Mapistrate thould find definitely
that either or both of the contracting parties to the marriage were
infants, that is, the bridegroom was under the age of 18 or that the bride
wis under the ape of 16,22

3. “Perform, conduct or direct.”™ The words ‘‘perform, conduct or
direct,” in section 5 of the Act bear the same import snd mean “work-
ing towards the end™, that is completing the union ; and are used by the

15, AIR 1937 Mad. 273=168 Ind. Cas. 736.

15, AIR 1936 All LI1=36 Cri, L. Jour 1483=58 All 402.

17, AIR 1937 Mad. 490+ AR 1932 Nag. 174.

18. AIR 1932 Mag. 174=28 Mag. L. E. 307=34 Cri, L, Jour 311,

19, PLD 1964 Dacea 630=16 DLRE 68.

0, PLD 1964 Dacca 630=16 DLR 68+ AIR 1936 Al 11=158 Ind,. Cas, 1007,
21 AIR 1937 Mad. 490=ILR 1937 Mad B54=38 Cri. L. Jour 594,

22, AITR 1939 Cal. 788=40 Cri. L. Jour s03,
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Legislature to indicate the solmnization of the marriage. That iz the
ordinary interpretation of those words. They do not suggest the arrang-
ing of @ marriage merely or attending & marriage ceremony with a view
to assisting in the solemnization of the marriage, The mere participa-
tion by parents in the ceremony of kanyadan would pot offend against
the provisions of section 5.2 The negotiation, preparation or any other
preliminary acts do not come within the mischisf of the section.24
Similarly merely applying for permission for conducting fastivities on
the occasion of marriage does not amount to “"performing, eonducting

or directing a child marriage’’, and clearly is not an offence under
section 5,28

Advancing money for marriage. Advanciog money io enable an in-
fant to marry in violation of the Act is not by itself punishable and does
not bring the creditor within the mischief of the Agt,2

4. Sentence. Sentence upon the priest or other celebrant should
be deterrent® But where the person solzmnizing the marriage acted on
a certificate of age from a doctor of the rank lower than that of a civil
eurgeon, that fact may be taken into consideration in fixing the punish-
ment although that is not sufficient to excuse him from lability.®

The fact that the accused are foreigners and that the act which is an
offence under this Act is not an offence in the foreign country can be
considered in mitigation of punishment.4 In a case the bridegroom and
the mother of the bride were fined Rs. 50 each and the father of the

groom and the stepfather of the bride were fined Rs. 100 each for an
offence under this section.5

5. Summary procedure. A case under section 5 of the Child
Marriage Restraint Act can be iried summarily 6

6. Punishment for parent or guardian concerned in a child
marrigge. (1) Where a minor contracts a child marriage, any
person having charge of the minor, whether as parent or
guardian or in any other capacity, lawful, or unlawful who
does any act to promote the marriage or permits it to be
solemnized, or negligently fails to prevent it from being
solemnized, shall be punishable with simple imprisonment
which may extend to one month, or with fine which may
extend to one thousand rupees, or with both :

23, AIR 1940 Bom. 363=190 Ind. Cas. 794,
24, AIR 1938 Nag. 235=39 Cr. L. Jour #31=ILR 1930 Nag_ 241,

25. AIR 1936 Ondh 311 {Permission asked was for bolding nach with music and
Oreworks).

1, AIR 1%39(2) Cal. 704=455 Cr. L.J. 577=41 CWN 1176,
2. AIR 1938 Pat. 471=133 Cr. L, Jour 20.

3. AIR 1934 All. 331=35 Cri. L. Jour 677.

4, 37 Cri, L, Jour 757 (Cal).

5. PLD 1964 Dacea 3160=16 DLE 68,

6. AIR 1956 Andhra 51==1956 Cri. L, Jour 196,

-
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Provided that no woman shall be punishable with
imprisonment,

(2) For the purposes of thisg section, it shall be presum-
€d, upless and until the contrary is proved, that where a
minor has contracted a child marriage the person having
charge of such minor has negligently failed to prevent the
marriage from being solemnizad.

Synopsis
1. Applicability, 4, Abetment of offerice.
2. Marriage not arranged by 5. Both partics minors.
parents. 6, Procedure,
3. Liability of parents, T. Sentence,

1. Applicability. Section 6 can come into play only where a child
marriage has been performed and not before,” and it applics 1o parenia
who promote child marrisge or permit it or negligently fail to prevent
it.8 The section has reference only to promotico of & probibited mar-
riage referred 1o in sections 4 and 59 When the marriage i% not
punishable under those seclions, permitiing soch marriage is not
punishable.10

2. Marriepe not errenped by parents, A pareot or guardian will be
lable for the marriage of the minor even if the mioor child has not
directly entered into an agreement for the marriage and the agreement
and arrangement had been made by some other person 11

3. Liability of parents. An intention to give a child in marriage in
gontravantion of the Act is an onlawfu! purpose, within the excoplion
to section 361, Penal Code, on the ground that if the purpose is carried
out the person giving the child in marriage is liable to conviction and
punishment for a criminal offence 12 Parents of bridegroom canool be
convicted under the section merely because the bride was under 16 yedrs
of age, unless they know that fact about the age of the bride1® Wheie
they had such knowledge, they ware convicted under the section 14

The liability of the parents arises oply where they are in a position
to permit or prevent a marriage. Thercfore the mother of a minor
bridegroom not in actwal charge of the minor and not ablz to prevest

7. AIR 1957 Raj. 359=]1LR (1947) ¥ Raj. §67=1957 Cri, L. Jour 1317.
B, AIR 1937 Mad 490=ILR 1937 Mad. 854=38 Cri. L. Jour 554,
9. AIR 1938 Nag, 235=39 Cr. L. Jour 651=]JLR 1932 Nag, 241,

10. AIR 1935 Bom. 437=359 Bom. 745=37 Cri. L. Jour 211,

1. AIR 1945 Al] 306=]1LR 1945 All 272=47 Cr. L. Jour 43.

12, ATR 1933 Rang. 93=143 [nd, Ces 872 (FB).

13, AIR 1937 Mad, 490=ILR 1937 Mad, 854=3% Cri. L. Jour 554,

14. PLD 1564 Dacca 630=16 DLR 68.
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the marriage commits no offence by mere participation in .15 On the
same principle when the father is alive and is incharge of his minor
daughter, her grandfather cannot be convicted for her marriage.18

4. Abetment of offemce. This Act does not mention the offence of
abettiog but under the Penal Code there may be a prosecution for abet-
ment of an offence under this Acgt. A person may be convicted for
abetting an accused who is not the father of a minor who is married, so
long as the other party to the marriage is & minor,1?

5. Both partics mimorg, The expression “*when & minor cooltracts
a child marriape’ in seciion 6 is wide enough to cover the case of a
martiage to which both parties are minors as well as the one to which
one pariy is a minor.18

6. Procedere. A case Under the section can be tried summarily.1?

Complaint. A report by a Magistrate conducting local investiga-
tion, recommending prosecution of the complainant under section 6,
constilutes a complaint under section 4 (1) (k), Crimina] P, C.20

7. Sepience. An offence under the Act may be committed for an
altogether sordid motive such as love of luere or, it may have been
committed under a sup:rstitious belief that the marriage confers religious
merit upon the parents. The prosceution, too, for an offence might be
tainted by an indirect and unworthy motive, The Court wonld not be
wrong when deciding upon sentence to be imposed in a particular case in
taking such factors into consideration. 21

7. Imprisonment not to be awarded for offences under
section 3. Notwithstanding anything contained in section 25
of the General Clauses Act, 1897, or section 64 of the
Pakistan Penal Code, a Court sentencing an offender under
section 3 shall not be competent to direct that, in default of
payment of the fine imposed, he shall undergo any term of
imprisonment.

1. Scope. The section has become redundant in view of the
omission of section 3 by section 12 (2) of Ordinance, VIII of 1961,

8. Jurisdiction under this Act. WNotwithstanding any-
thing contained in section 190 of the Code of the Criminal
Procedure, 1898, no Court other than that of a Magistrate

15, AIR 1937 Mad. 490=ILR 1937 Mad. E54=239 Cri. L. Jour 594,
16. AIR 1945 All 306=ILR 1945 All 272=47 Cri. L. Jour 43,

17, AIR 1935 Pai. 474=37 Cri. L. Jour 227,

18. AIR 1932 Mag 174=34 Cri. L. Jour 311=23 Nag. L.R. 302,
1. AIR 1956 Andhra 51=1956 Cri. L. Jour 196,

20. AIR 1933 Pat. 87=234 Cri. L. Jur 237.

21, AIR 1960 Andbra Pradesh 302 (DE).
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of the first class shall take cognizance of, or try, any offence
under this Act.

Synopsia

1. Jurisdiction. 2, Place of trial.
3. Summary procedure,

1. dJurisdiction. Though under section 8 of the Child Marriage
Restraint Act as it stood originally, only a District Magistrate had
jurisdiction, jurisdiction having been extended by the Amending Act
{19 of 1938) to First Class Magistrates, the latter conlinué to have
jurisdietion under the Act, notwithstending the repeal of the Amending
Act by the Repealing Act (25 of 1942) which embodies a saviog clapse
which saves the incorporation of the words, “Magistrate of the First
Class"’ in section 8, which was effected by the repealed Act., Likewise,
the limitation of one year incorporated by section 9 of the repealed
Act of 1938, also remains in spite of the repealing Act of 1942 22

Z. Place of trinl. Under the Act it is the place where the marriage
ceremony was solemnized that fixes the place of tria] 28

3. Summary procedure. A trial under this Act may be SUMmArY,
The fact that the offences are to be tried only by the Magistrates
mentioned therein does not bar a summary trial 24

9. Mode of taking cognizance of offences. No Court
shall take cognizance of any offence under this Act except
on a complaint made by the Union Council or if there is no
Union Council in the area, by such authority as the Pro-
vincial Government may in this behalf prescribe, and such
cognizance shall in no case be taken after the expiry of one

ear from the date on which the offence is alleged” to have
en committed.

PUNJAB AMENDMENT

The words and commas *‘except on a complaint made by the Union
Council, or if there is no Union Council ia the arca, by such autherity
as the Provincial Government may in this behalf prescribe, and such
cognizance shall in no case be taken” occurriog afier the wores “‘under
this Act" and before the words ““after the eapiry” shall be omirtted.

Punfab Ord. 23 of 1971, section 3

Synopsis
1. Cognizance of offence. 2. Limitalion.
1. Cognizance of offence, Taking cognizance does not involve any

——

2L AIR 1947 Mag. 79=225 Ind, Caa, 614,
23. AIR 1934 All 829=57 All 83=35 Cri. L. Jour, 1175,
4. AIR 1934 All 331 +AIR 1956 Andhra 51.
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formal action or indeed actiocn of any kind but occurs as scon as a
Magisirate applies his mind to the suspected commission of an offence.
Thus, it occurs as soot as he reads the complaint and even before he
examines the complainant which he is bound to do, Having taken
gognizinge he procceds to enguire into the charge. Hence, a Magistrate
bas jurisdiction to take cognizance under section 9 of the Child Marrisge
Resuaint Act before a certificate is obtained under section 188 of the
Criminal P.C.; the taking of cognizance is an action which is prior to
and independent of the enguiry into the charge, so that the Court may
have jurisdiction to take cognizaoce, although it has oo jurisdiction to
enguire inlo the charge before the certificate requirsd by seciion 188,
Criminal P.C. is obtained % Even when a Magistrate upon receiving a
complaint decides upon the necessary preliminary enquiry, he is taking
eogmizance of the offence complained against and it cannot be sajd that
ho 1akes cognizance ooly when be directs the issue of process to the
fecused Tt is however Lo b noted that an offence under section 5 is
not cognizable, 8o when such a case 13 forwarded to an Assistant
Superintencent of Police for investigation, a letter from him to the
Distrier Magistrate is a "‘Police report™ and not a “*complaint™.#

2. Limitation. The limitation prescribed in section 9 being in-
corporated 1o Lbe original Act by the Amending Act (19 of 1938)
continues 10 be effective notwithstanding the repeal of the Amending
Act by the Repealing Act 25 of 1942, by virtue of the saving clause
coniaiped in section 4 of the Repealiog Act.? Where a complaint to
goe Court i3 made prior to the expiry of one year from the date of the
marrsge aod apother complaine 18 made 10 a different Court after the
expiry of the period of one year, he latter complaiot is barred by time.
Section 14, Limitation Act which applies to cvil procecdings only,
canoot validate the latter complaint on the strength of the former com-
plaint baving been made in time.4

10. Preliminary inguiries into offence under rthis Act.
The Court taking cognizance of an offence under this Act
shall, unless it dismisses the complaint under section 203 of
the Code of Criminal Procedure, 1898, either itself make
an mquiry under section 292 of that Code, or direct a
Magistrate of the first class subordinate to it to make such
inquiry.

Synopsis

1. Applicability, 3. Dismissal of complaint,
2. Preliminary foquiry. 4. Revision.

1. Applicability, Scction 10 comes inte play only when a court
25. AIR 1940 Mag. 245=185 Ind. Cas, 606.

1. AIR 1963 Andhra Pradesh 302 (DB). (Diss. AIR 193% Nag. 530).

2. AIR 1918 Rang. 57«32 Cri, L. Jour 776=1%38 Rang. L R 150,

3. AIR 1¥47 Mag. 79=ILR 1947 Nag, 80«47 Cri. L Joor 794,

4., AIR 1939 Mad, 5i2=d0 Cri, L, Jour 816.
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takes cognizance of an offence under the Act and not where merely an
application has been made to prevent 2 child marriage from being per-
formed under section 12.5

2. Preliminery inquiry. The object of the preliminary inquiry is to
enquire whether there 15 2 prima facie case or not. If the sccused ohjects
to his trial without an inqguiry and the Magistrate proceeds in disregard
of the ohjection of the accused, his order would be set aside. But wherse
the accnsed makes no ohjection to the irial, he cannot raise it subsequ-
ently if there is a substantive case against him.® A preliminary inguiry
under this section is absolutely essential before the Court can take
cognizance of an offence under this Act.? Won-compliance with the
provision makes the trial illegal from its inception.® Bul where the
lepality of a conviction is challenged in & revision petition on the ground
that no preliminary inquiry was held, it is important to besr in mind
that where such a question arises in a revisional proceeding, a mere
<contravention of provisions of the relevant statute, even though of a
mandatory nature, cannot by itself be held to render the proceeding or
the conviction recorded therein illegal unless it is further established
that such coniravention or non-compliance has actually caused prejudice
to the accused.®

3. Dismissal of complaint. An order of dismissal of a complaint
under the A¢t withoot helding a preliminary inquiry under scction 202,
Criminal P.C. is illegal and the dismissal must be zet aside.10

4. Revision, It is proper in revision to send a case back for
correction of an illepality such as an omission to hold preliminary
inquiry provided under section 10, when that can be done before the
cage is iried, but after jodgment, the case should not be remanded,
tinless there is a failure of justice. Where the Court had decided the
case without cbjection, a mere omission to comply with section 10 jg an
irregularity curable under section 537, Criminal P.C. The High Court
will not in such a case interfere under section 439, Criminal P,C 11

11.  Power to take security from complainant. Omitted
by section 12 (5) of Ordinance 8 of 1961,

12. Power to issue injunction prohibiting marriage in
coniravention of this act. (1) Notwithstanding anything to
the contrary contained in this Act, the Court may, if satis-
fied from information laid before it through a complaint or
otherwise that a child marriage in contravention of this Act
has been arranged or is about to be solemnized, issue an

5, AIR 1957 Raj. 359=ILR 1957 (V) Raj, 567=1957 Cil. L. Jour 1317,

6. AIR 1939 Pat, 525=40 Cri. L. Jour 887,

7. AIR 1934 Lah, 1554+ AIR 1931 Lah, 56=12 Lah, 333+ AIR 1939 Mad. 539.
8. 635aw. L R, 252 (DB},

8. PLD 1964 Daccs 630=16 DLR 68 (Rel. AIR 1939 Pap. 525).
18, AIR 1954 Mad, 889=1954 Cri, L. Jour 1344,
1. AIR 1940 Mag. 375==42 Cr, L. Jour 37=ILR 194D MNag. 438.
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injunction against any of the persons mentioned in sections 3
4, 3 and 6 of this Act prohibiting such marriage, d

{2} No injunction under sub-section (1) shall be issued
against any person unless the Court has previously given
notice to such person, and has afforded him an opportunity
to show cause against the issue of the injunction.

(3) The Court may either on its own motion or on the
application of any person aggrieved rescind or alter any
order made under sub-section (1).

(4) Where such an application is received, the Court
shall afford the applicant an early opportunity of appearing
before it either in person or by pleader ; and if the Court
rejects the application wholly or in part, it shall record in
writing its reasons for so doing.

(5) Whoever knowing that an injunction has been
issued against him under sub-section (1) of this section dis-
obeys guch injunction shall be punished with imprisonment
of either description for a term which may extend to three
months, or with fine which may extend to one thousand
rupees, or with both :

~ Provided that no woman shall be punishable with im-
prisonment.

Synopsis
1. Scope. 2, Personal appearance.

1. Scope. Section 12is a self-contained provision and its main
object is prevention, that is, to prevent child marriages from being per-
formed.12 Where a relation of the mother of & girl applied to be
appointed the guardian of the girl and oblained an injunction against
the father of the girl restraining him from giving her in marriage io
goniravention of the provisions of the Child Marriage Restraint Act,
and the father gave the girl in marriage noitwithstanding the injunction
and it was contended on behalf of the father that the Court had no
jurisdiction to issue the injunction and that he did not receive any notice
of the injunction before the marriage. It was held that the father was
entitled Lo an opporiunity to prove that he had not received a notice
befors the marriage 13

2. Personal appearance. In a proceeding under section 12 of the
Child Marriage Restraint Act, a Magistrate canoot compel the person
complained against to put in personal appearance as he is allowed to
appear, either personally or by a pleader.14

12, AIR 1957 Raj. 359=ILR (1957) 7 Raj, 567=1957 Cri. L, Jour 1317,
13, AIR 1932 Cal. 719=-137 Ind, Cas. 425,
14. AIR 1957 Raj, 339=ILR {1957} 7 Raj, 567=1957 Cri. L. Jour 1317,



THE DISSOLUTION OF MUSLIM MARRIAGES
ACT, 1939

An Act to consolidate and clarify the provisions of Muslim
Law relating to suits for dissolution of marriage by women
married under Muslim Law and to remove doubts ay to the
effect of the renunciation of Islam by a married woman on her
marriage tie,

Whereas it is expedient to consolidate and clarify the
provisions of Muslim Law relating to suits for dissolution of
marriage by women married under Muslim Law and to
remove doubts as to the effect of the renunciatiomr of Islam
by a married Muslim woman on her marriage ; it is hereby
enacted as follows :

Synopsis

1. Object, 3. Change in Muslim Law.
2. Act not exhaustive. 4, Procedure.
5, Suit for restitution of conjugal rights.

1. Object. The main object of enacting the Act was 1o briog the
law administered in the sub-continent in conformity with the authorita-
tive textsl® gnd to ameliorate the lot of a Muslim wife and enlarge her
rights. Therefore the Courts must apply its provisions in svch a
manner as would give effect to the object 18

2. Actnot exhaustive. The Dissolution of Musiim Marriages Act,
1939, only purporis to clarify the law and has provided a saving clauss
In section 2, keepiag all existiog grounds of dissolution intact.l? It
docs not add anything to the provisions of Muslim Law relatiog to suits
for dissolution of marriage,1® and hence it should be applied in con-
Junction with the provisions of the whele of Muslim Law as it stands.1®
Iherefore in the application of clause (ix) of section 2, a reference to
Musiim Law is nccessary where the ground for dissolution is not
covered by any one of the earlier clanses. 20

3. Change in Muslim Law. The effect of the Act is that Muslim
Law has been altered to the extent that even marriages arranged by

15, AIR 1930 Sind § (DB).

16, AIR 1947 All 15,

17. BLD 1967 8.C. 97+PLD 1956 Lah. 712=8 DLR 77.

18. AIR 1950 Lah. 133=Fak L R 1950 Lah, 21Te=51 Cri, L, Jour 1169.
19. AIR 1951 Nag 3T5=AIR 1949 Pesh. 7.

20. PLD 1952 Lah, 460+ PLR 1959 Lah, 491=10 DLR (W.P.) Lah. 7.
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father or paternal-grandfather have been rendered revocable and the age
Iimit#plu which oplion of puberty could be exercised has been exten-
ded 2

4. Procedore. The provisions of the Act are complete and self-
sufficient and not subject to the rules of progedure of Muslim Law 22

Arbitration. The ladian view is that the Arbitration Act does not
stand excluded by the Dissolution of Moslim Marriages Act. The latter
does not prescribe aoy special procedure for the disposal of suits inse
tituted undér it. In the absence of any specific procedure the general
procedure which governs all civil suils and actions would be applicable.
The C. P. C., the Arbitration Act and other procedural laws would,
thersfore, be atiracted to suits under the Dissolution of Muslim
Marriages Act.2  But Pakistan view is that the question of dissolu-
tion of marriage of a person is not a fit subject for refsrence (o
arbitration 24 \

5. Buit for restitation of conjugal rights. The Act applies only in
ihe case of a suit by a wife and therefore does not make available to
the wile any benefits or rights given to her under the Act in a suit by the
husband for the restitution of conjugal rights 26

A suit for dissolution of marriage is not barred by a decree for
restituiion of conjugal righis. There may be decrees of restitution of
conjugal riphts despite which the suit for dissolution of marriape may
be competent on even grounds other than that of ‘“khuia’. One
instance is where the decree is conditional on payment of dower. In
sich a case for so long as the dower is not paid, the wife is entitled to
remain separate from the husband and can, therefore, invoke the
Court’s jurisdiction for dissolution of marriage afier two years of such
separation in case she has not been paid any maintenance, for nons
performance of marital obligations if the period of separation exceeds
three years or more 26

|.  Short title and extent. (1) This Act may be called
the Dissolution of Muslim Marriages Act, 1939,

(2) 1t exiends to Y[all the provinces and the Capital of
the Federation].

2. Grounds for decree for dissolution of marriage. A
woman married under Muslim Law shall be entitled to
obtain a decree for the dissolution of her marriage on any

21. 53 Cal. W.N. 37.
22, AR 1945 Fesh. 51 (DB)+AIR 1943 Pesh,73 (D.B.)+AIR 1949 All 445,
3. AIR 1964 Al 246,
24. PLD 1965 Karachl 326,
25 AIR 1960 Cal. 717 (DE).
26, 1979 Law Motes 178
1. Bube. by Ord., 21 of 1960, 5. 3 & 2nd Sch. (w.e.f, 14-10-1935),
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one or more of the following ground, namely :—

() that the whereabouts of the husband have not been
known for a period of four years ;

(ii) that the husband has neglected or has failed to
provide for her maintenance for a period of two
years ;

*[(ii-a) that the husband has taken an additional wife in
contravention of the provisions of the Muslim
Family Laws Ordinance, 1961 ;]

(fif) that the husband has been sentenced to imprison-
ment for a period of seven years or upwards ;

(i¥) that the husband has failed to perform, without
reasonable  cause, his marital obligations for a
period of three years ;

(v) that the husband was impotent at the time of the
marriage and continues to be so ;

(v) that the husband has been insane for a period of
two years or 15 suffering from leprosy or a virulent
venereal disease ;

(vii) that she, having been given in marriage by her
father or other guardian before she attained the age
of #[sixteen] years ; repudiated the marriage before
attaining the age of eighteen years :

Provided that the marriage has not been consum-
mated ;

(viti) that the husband treats her with cruelty, that is to
say,
(a) habitually assaults her or makes her life miserable

by cruelty of conduct even if such conduct does not
amount to physical illtreatment, or

(b) associates with women of evil repute or leads an
infamous life, or

(c) attempts to force her to lead an immoral life, or

(d) disposes of her property or prevents her exercising
her legal rights over it, or

L, Tnserted by 8, 13 of Ordinance VIII of 1951,
3 Rid. :
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(¢) obstructs her in the observance of her religious pro-
fession or practice, or

(f) if he has more wives than one, does not treat her
equitably in accordance with the injunctions of
the Quran,

(ix) on any other ground which is recognised as valid
for the dissolution of marriages under Muslim Law,

Provided that :—

(@) no decree shall be passed on ground (fif) until the
sentence has become final :

(b) a decree passed on ground (f) shall not take effect
for a period of six months from the date of such
decree, and if the husband appears either in person
or through an authorised agent within that period
and satisfies the Court that he is prepared to per-
form his conjugal duties the Court shall set aside
the said decree ; and

(¢) before passing a decree on ground (v) the Court
shall, on application by the husband, make an order
requiring the husband to satisfy the Court within a
period of one year from the date of such order that
he has ceased to be impotent, and if the husband so
satisfies the Court within such period, no decree
shall be passed on the said ground.

Synopsis
1. Retrospective effect, 9. Clause (viii)—Cruelty to
2. Forum of suit. wife,
3. Courts acts as Qazis, 10. Apostasy from Islam.
4. Clause (il) — Neglect or Il. Clause (ix)—Any other
failure to maintain wife, ground
5. Clause (i) (a) — Addi- 12. Impotence of hushand,
tional wife. 13. Pleadings.
6. Clause (iv)—Desertion of 14. Second marriage after
wife, dissolution of first mar-
7. Clavse  (vi) — Venereal riage.
discase, 15. Appeal.
8. Clause (vii)—Repudiation

of marriage.

1. Retrospective effect. The section has retrospective effect in so
far as it applics even (o marriages solemnized prior to the enforcement
of the Act.d The Act is a declaratory one and thersfore in order to

—_——— ———

4. PLD 1952 Dacca 272=PLR 1951 Dacca 623=4 DLR 619 ({DB).
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maintain a suit for dissolution in any place in which it did not apply
originally but had been enforced later on, it is not necessary that the
period of negleet shenld run afier the enforcement of the Aci, There
would be sufficient compliance with the Act if there was such 2 period
before the institution of the suit itself 8

2. Forum of smit. In & petifion for dissolution of marriage, it is
not necessary Lo prove lhe place of marriage or that it took place in
Pakistan. It is eoough if the parties are domiciled in Pakiztan.® It is
for the petitioner to prove that the parties reside or last resided together
within the jurisdietion of the particular Court which i3 hearing the
petition.” It has been held in India that ifat the time of the institution
of a suit for divorce the parties were domiciled in India the Court will
have jurisdiction to decide the suit, even thouph the parties have sub-
sequently migrated to Pakistan.® The position, il iz submitted, s the
same in Pakistan.,

~ Where the wife is turned out of his honse by her husband she may
bring a suil for dissolution of marriage at the place where she may be
residing even if that plage was neither the plice where the marriage
took place nor the place where her husband resided ;¥ provided that she
could establish that she had been unjustly turned out from the house
by her husband and was entitled to live apart and to be maintained by
him where she regided. 1f it could be proved that her conduct in living
apart from the husband was justified and further that the husband had
failed to maintain her for over two years prior to the institution of the
suil, she could legitimately claim dissolution of marriages by the Courts
at the place where she resided as cause of action arose partly at that
place when she was not provided maintenance.1® Where marrisge is
sought to be dissolved on (he ground that the husband associated with
women of evil repute or lived an infamous life, the suit can be brought
in the Court which has jurisdiction at the place where the association
with woman of evil repute or the leading of an infamous lile has raken
Place or is alleged to have taken place 11

3. Courts act as Qazis. Under the Dissolution of the Muslim
Marfiages Act, the position of the Civil Courts i3 akin to that of Qazis
#s the¥ are entitled to edect a divorce on the grounds oo which it could
be granted under Muslim Law, The words “*Muslim Law™ wers employ-
ed in the Act to convey that divoree could be granted by the Courts for
reasons for which it could have been granted under the Shariat regard-
less of the fact whether that reason has been recognised by the British
Courts or not.l? As the Court has to perform the functions of a Qazi

ATR 1956 Raj, 102 (DB). (Case from Rajasthan where the Act came into foree
only in 1950)

FLD 1958 Lahore 599 {DB)+("96) 20 Bom. 362 (FB).

PLD 1955 Diacea 1=PLE 1953 Dacca 7=5 DLE 462 (DH),

AIR 1954 Mag. 51.

PLR (952 Lah. 227,

10. PLID 1952 Lah, 217,

il. PLD 1952 Lah. 31=PLR 1951 Lah, 804.

12, PLD 1967 5.0, 97+ AIR 1945 Lah, SI=ILR 1544 Luh, 542 (DB).
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and it is the pronouncement of the Court which dissolves the marriage,
that function cannot be delegaied by the Court to anyene clse vither by
arbitration or by accepting the statement of a witness even with the
consent of & party at least on an immaterial point in the case. The
Court should not decide a suit for dissolution of marriage merely on an
oath on Holy Quran taken by the plaintiff’s witness but should decide
the case on merits after the parties have led evidence on the issues
framed,1%

4. Clause (ii)—Neglect or failure to maintain wife. There is nothing
in the wording of section 2 (#i) 1o suggest 1hat failure to maintain
the wife must be wilful. Divorce can be granted on grounds which do
not necessarily involve any deliberate default on the part of 1he busband.
It is absolutely immaterial whether the failure to maintain iz due to
poverty, failing health, loss of work, imprisonment or to any other
cause whatsoever.14  But the right of the wife 10 obtain maintenance
from the husband is subject to her living with him and if she refuses to
live with him without reasonable cause, then she is not eniitled to main-
tenance and failure of the husband to provide her with mainienance
n those circumstances would not entitle the wife to dissolurion
of the marriage.13 Where however, a husband ilistreats his first wife
and turns her out of the house. He marrics two other wives and does
net pay maintenance for two years to his first wifz who is living with
her parents or brothers and sisters, she is entitled 10 a divorce. If 1he
husband tries to take back the wife by recourse to section 100, Cr, P C.
it cannot be said that she refosed to go with him and thus lost her right
to maintenance. 18

Means of wife. The fact that the wife has means of her own to
maintain herself is no reason why the husband should not maintain her.
Therefore such a defence cannot be set up by the husband in answer to
a suit for dissolution of marriage for non-maintenance of wife. 17

Failure fo maintain due to conduet of wife. The maintanance men-
tioned in clause (i) of section 2 is the maintenance to which a Muslim
wife is entitled under the Muslim Law. The Muslim Law does not con-
fer upon a wife an absolute and unconditional right 1o maintenance. A
wife is not entitled to dissclution of her marriage when the husband has
not been paying her maintenance on account of a fault of ber own 18
The onus is on the wife to prove that her husband was bound (o pay her
maintenance which he failed 1o pay. The Court rejected 1he contention
that unless the wife was held disentitled to maintenance on sccount of

e e e

13, AIR 1945 Lah, 183,

14. AIR 1941 Lab 167+ ATIR 1946 Sind 48=1LR 1945 Kar. 327,
15, PLD 1967 A.J. & K. 32=19 DLE (W.P,) 104 {DB).

16, PLD 1368 Ducen 376=-PLR 1967 (1) Dacen 281=19 DLR 751,
17. 17 DLE 687,

18, PLD 1959 Dacca 5484+ PLD 1947 Pesh, 324 PLD 1963 Dacca 563=14 DLR 2405
+PLD 1960 Pesh 66— PLD 1957 (W P.) Lah. 871=10 DLR (W.P ) Lgh. []+
PLR 1963 Dacca 589=14 DLR 471 (DB)+PLR 1957 Dacca 242 {DB)+ PLD
1935 Lah, 460+ AIR 1942 Pesh, 7 (DB)+AIR 1944 Lah, 336 (DH)+AIR 1943
Sind 65,
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her conduet, it should hold that there was a failure to maintain her.29
The right of the wife to ebtain maintenance from the hosband is subject
4o her living with him and if she refuses to live with him without reason-
able eause, then she is not entitled to maiotenaoce and the failure of the
husband te provide her with maintenance would not entitle the wife to
seek dissolution of the marriage tie 20 It is therefore submitted that the
carlier view that in order io succeed ino a suit for dissolution of marriage
all that a woman is required to do is to establish that for two years
immediately preceding the suit, her husband has oot provided ber main-
leoance, and once that is established she will be entitled to & decree as a
matter of course, and the Couris have not to go into the question whether
the woman herself has contributed towards the failure of hir husband to
provide maialenance for her and her refusal to stay with her husband or
to refuse conjugal rights to him is also a ground for refusiog her claim
for dissclation,?! is no more good law.

The wife is under an obligation to obey and carry out lawful and
reazonahble insiruciions of her busband, submit hergelf to him and live
with him in his house 22 Before the husband can be said to have
ncglected or failed to provide maiotenance for his wife, it must be shown
that he was under a legal duiy (o provide such maintensnce and that
where there was mno such legal duty cast on him by the Muslim Law, it
cannot be said that he had neglected or failed to maintain her if the wife
without reasonable cause refused to live with her husband, disobeyed
hia instructions and declined to co-habit with him, The husband’s
failure to maintain her in such circumstances cannot entitle her to a
divorce under section 2(il) 23 Buot refusal of a husband to pay main-
tenance to his wife on the ground of her failore to live with him would
amount to defanlt on his part to pay maintenaoce within the meaning of
section 2 (H) where the wife's refusal to live with him is jostified ia
law becsuse of his non payment of the dower debt decreed to her 24
If the wife refuses herself 1o her husband without any lawful excuse and
deserts her husband or otherwise wilfully fails to perform her marital
duties she his no right to claim maintznance from the husband and if
the hu=band in that caze does not maintain the wife, it cannot be said
that there is a negligence or failure to provide maintenance to the wife.
Thw_:rcfuw dissolution of marriage cannot bz claimed oa failure to
maintain in those circumstances. 28 A Muslim wife cannot compel her
husband to divorce his other wife and if she refuses to live with her
husband unless he divorced his ather wife, there is no liability on the
husband to maintain the wife and his failure to do so would not entitle

1%, PLD 1959 (W.P.) Lah, 470~11 DLR (W P.) Lah. 124.

20, 1980 CLC 1098=PLJ 1980 A, J. & K, SC 107-PLD 1969 Dacca 5484 PLD 1967
AL & K. 32(DR)

21, PLD 1956 Sind 298=8% DLR (W .P.]) Sind 51 (DB)+PLD 1953 A J.& K. 104 PLD
1950 Bind 3a=FLR 1943 Sind 108 (DB).

22, PLD '558 W P. Kar 219=PLR 1858 (1) W P. 152 (DR).
23, 1980 CLC 1098=PLJ 1960 A J & K (5.C) 107=NLK 1980 A.C. 43.

24. PLD 1950 Kar 6634 PLD 1959 Lab. 470411 DLE W.P. 1244-ATR 1953 Mys.
La5+ATR 1946 Pat 467, :

25, PLR 1963 Dacca 589~13 DLR 471 |DB)+PLD 1953 Dacea 216=5 DLR 36,
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the wife to & divorce under section 2 (ji) 1

Intermittent payments. Payment by husband of maintenance inter-
mittently without any intention of continuing ‘the payments cannot
defeat the right of a wifo to dissolution under Cl. (if). The question of
husband’s intention is one of fact.a

Period of two years., The failure of the husband to maintain his
wife should be for a continuous petiod of two years immediately pre-
ceding the suit and a failure for broken periods aggrepatiog to two Years
or a period of two vears followed by a period during which the wife has
been maintained is not contemplated by the language of CJ. (1i).3 Where
the husband had not maintained his wife [or & period of ten years but had
paid her maintenance under the orders of a Magistrate for some months
preceding the institution of the suit and thus the default had not been
for a continuous period of 2 years before the suit for dissolution was
brought, the wife was entitled to dissolution of her marriage &

Where it has been established that a husband has failed to provide
maintenance for his wife for a period of two years, the wife, irrespective
of the fact whether she has attained puberty or not, is entitled to a
decree for dissolution of marriage under section 2 (if) of the Act 5

Nature of maintenance. The duty of a husband to maintain his wife
is only this that he is to give the wife fooi and clothing and a place for
residence. WUnder ordinary circumstances, the food, clothing and
residence is to be provided at the house of the husband and there is
no failure to maintain unless the husband is not prepared or refoses to
give her food and clothing st his own house, It is only in exceptionsl
circumstances that there would be a duty cast on the husband to pay
maintenance in cash. This will kappen, for instance, where under his
direction the wife is living separately ®

Dezfence of husband, A plea by the husband of ap ulterior motive
on the part of the wife is not a vaiid defence to a suit for dissolution of
marriage brought against him by the wife under CL (in),?

5. Clanse (ii) (a)—Additional wife. The fact that the husband has
married another woman is nota ground for dissolution of marriage,
Dissolution can oaly be claimed where the subsequent marriage has been
contracted by the husband in coatravention of the provision of the
Muslim Family Laws Ordinance.

6. Clause (iv) —Desertion of wife, A husband may by his conduct
become guilty of desertion to entitle his wife to dissolution of marriage #

1. AIR 1944 Lah, 336=ILR 1945 Lah. 517 (DB) (ATR 1942 Lah, 92, Reversed).
AIR 1946 Sind 48=ILR 1943 Kar. 327,

ATR 1946 Sind 48=TLR 1945 ¥ar. 327,

AIR 1941 SBind 23=ILR 1941 Kar, 114.

SDLR 527 Rel. LR, &0 L.A. 10,

PLD 1959 Lah, 470=11 DLR Lah, 124,

AIR 1946 Sind 48=[LR 1945 Kar. 327,

AIR 1853 All 571 (DB),

Mo o
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This will be the case where the husband nrei[ht:r calls back his wife
from thec house of her parcots nor maintains her and according to the
custom of the family she cannot go back to him without his calling her
back.?o

The plea of desertion and separation are not muiually destructive.
The possibility of & husband caunsing physical harm or mental torture (o
his wife during the period of their scparation caonot be ruled out
because he can do so by giving her beating and/or abuses ouiside their
respective abodes or by writing pioching letrers or making obnozious
cills on telephone if his wife has a telephonic connection 19

7. Clspse (vi) —Veocreal diseese, Dissolation can be claimed ooly
when the husband iz suffering from virulent vencreal disease and not
when he is suffering from venereal disease which is not at a siage where
it can be communicated to the wife. Venerecal disease is in & virulent
form when its communication by sexuval inlercourse is likely.11

8. Clagse (vii)—Repudiation of marriage. A person contracted is
marriage by his guardian during mioority has an option on attaining
puberiy, either to abide by the marriage or to canecel it.12

Option exercised before the age of sixteen, When a girl has attained
puberly before the age of sixieen, und she wanis o repudiate the
marriage before attaining the age of sizteen she canoot do so if she
was contracted in marrizge by ber father or pateroal-grandfather unless
father or grandfather had acted fraudulently or negligently. The father
would be said to have acted frauduleatly and negligenily if the minor
was marricd 1o a lunatic or the contract was 10 bher manifest disadvan-
tage. Disparity of age is oot manifest djsadvaniage, but if the pros-
pective bridegroom were diseased, or of weak intellect and had some
grave physical deformity, or if his wordly position was such that the
change from father’s house to that of the bridegroom would be one
atiended by material discomfort to her, all those factors might be taken
into consideration?® When the character of the husband haz serioos
blemishes the option exists 14 A Shia girl married to 8 Suoni husband
may exercise option of puberty on grounds of conscience 15

Option afrer the age of sixteen. After the girl has attained the zge
of sixiecn, she can exercise option of puberty under section 2 of the
Dissolution of Muslim Marriages Act, 1939. There are three pre-condi-
tions for exercising option of puberty, namely, the performance of

9. AIR 1953 All 571 (DB)

10. MNLE 1981 Civ. 685=PLT 1981 Lah. 732=PLJ 1981 Lah. &53=1981 Law Notes
6i8. (In this case during their separation the busband beat his wife outside
the college where she worked as a tedcher.).

11, 1947 All LW, 533 (Diseass in guiscent stope with no chanee of infection ia
not ‘virolant®).

12, Hedaya page 30 ; Baillie pages 50, 514 PLD 1936 Lah, 712=8 DLRE W.F. 77,
13, AIR 1937 Rang. 361447 All B23=150 All T33+57 PLR 1915,

14, AIR 1940 Sind 145~190 L.C, 24,

15, 47 AllB23=89 1.C. 94,
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marriage during minority with the consent of the guardian, its non-
eonsummation, and its repudiation between the age of 16/i18 years.1®
Before the Act a minor girl given in marriage by the farher or the
Father’s father had no option to repudiate it on attainment of puberty
but this has been changed. The contract by father or father's faiher
stands on no higher footing than that of any other guardian and the
minor can repudiate or ratify the contract made on his or her behalf
duriog the minority, afler attaining of puberty.d? This provision of
law creates no new remedy, It gives under Cl. {vii) of section 2 only a
statutory recognition to the view which is more in accordance wi'h the
times out of the several conflicting view prevailing under different
schools of Muslim Law,18

Consummation during minority. Anything donme by the minor during
minority, would not destroy the right which could accrue only after
puberty. The cohabitation of a minor girl would not thus put an end
to the *'option™ to repudiate the marriage afier puberty. The assent
should come after puberty and not before, for the simple reason that
the minor is incompstent to contract ; nor should the fact that consum=
mation has taken place without her consent take away the right te
repudiate ihe marrisge.1? Even where consummation had 1aken place
after the girl had attained the age of 16 and bad not attained the age
of eighteen, but it had taken place by force and not by her consent, she
can exercise the option of puberty before attaining 1he age of eighicen 20
IF the wife is living with her husband when she acrives at puberty, her
option is not determined unless she assents explicitly or by implication
to the marriage. MNor is mere consummation sufficient, There must be
consummation with the wife’s consent. Moreover, all the pecessary
facts must be proved by the husband to the satisfaction of the Court.
The Court leans in such cases in favour of the wife, 81

Copsummation of marriage should be proved as a fact on con-
gideration of the entire evidence of the case znd the refusal of the
woman to have hersell medically examined by a lady doctor cannot be
taken to be proof of consummation of marriage 2

Presumption of puberty. In the absence of evidence to the contrary,
2 Muslim girl is presumed to have attained puberty at the age of sixteen.
But, it is a question of fact in cach case and a girl may reach the puberty
stage even earlier 22 Tt would, therefore, necessarily follow 1hat the
minor should exercise the option aficr the age of 16 years unless there

—— ey

15, PLD 1970 Lah. 475,

17. PLD 1976 Lah 516=PLJ 1976 Lah. 2%44-PLD 1969 Lah, 448+PLD 1957 A.K.
TIDBI+PLID 1949 Lah T5+AIR 1950 Lah. 454+ FLR 1950 Lah. 227 (ALK 942
Siod 92, Digrented from),

18. PLR 1950 Lah, 227=AI1R 1930 Lah, 133=351 Cri. L, Jour 1168,

19. PLD 1949 Lah, 75+4PLD 1957 Lah, 651=5% DLR W.P. 454+ PLD 1952 Lah. 546+
AILR 1950 Lah, 45.

20, PLD 1362 A.K. T{D.B.).

21, PLD 1965 Peshawar 1=17 BLR (W,P.) 71,

23, AIR 1950 Lah, 45,

13, PLI> 1952 Lahore 548+ PLRE 1951 Lah. 658+ PLD 1965 Karachi 454.
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was evidence to the contrary that the puberty had been attained
earlicr and the burden of proving this shall lic upon the person so
pleading.2* It is to be noted that the plaiotiff nced not prove her exact
age, but she must prove that she was given in marriage befors she
attaioed the age of sitteen and that she repudiated the marriage befors
attgining the age of eighteen 25

When option may be exercired. A marriage can be dissolved by a
woman without the aid of the Court after attainiog the age of
puberty but before she attains the age of 18 years. It is not necessary
for her to approach the Court for exercise of such option, she can
exercise the option otherwise.l Clause (vii) of section 2 of Dissolution
of Muslim Marriages Act adopts sixteen as the fixed age of puberty
without an opportunity of rebuttal. This clause does not spesk of
puberty at all but only of an age thongh in Fact it does deal with the
option arising at puberly, and the only way in which it can reascnably
be interpreted is thal 2 woman who has before the age of sixteen years
been given away in marriage by her guardian is allowed to repudiate her
martiage for a period of three years after she attains the age of sixteen
and before she attains the age of eighteen. The clause eliminates any
conflict over proof of puberty.?

Age till when option may be exercised, A minor girl contracted in
marriage retains the option of paberty up to the age of 18 years or until
she expresses her consent or disapprobation in express terms. In other
words, the right of annulment continues vntil she expressly ratifies the
marriage sa¥ by cxpress words or by cohabiting with the husband, or by
asking for her dower or maintenance.?

Option after the age of eighteen. Where a girl does not know of her
marriage till she attains the age of eighteen the option of pubsrty may
be exercised when she comes to know of the existence of her marriage
and it is prolonged to such time when she comes to know that she has a
right to repudiate it, She cam repudiate it within & reasonable time
thereafier. 4 o R e L i = e ===

How aption may be exercizsed. The law does not prescribe any parti-
cular form or procedure for repudiation of marriage, it may be by oral
word or even by condoct signifying rejection of marriage. The essence
of the matter is the actual repudiation of marriage before attaining the
age of 18 vears by the woman. Till then the marriage remains inchoate,
aa it were, liable to dissolution by unilateral repudiation by the woman.
In othar words the fate of the marriage bangs by the slender thread of
unilateral option to be exercised by héer before attaining the ape of

24, PLD 1949 Lah. 754 AIR 1919 Cal. 84 (DB).
25, AIR 1947 Siad 1024 ILR 1945 Kar, 246 (DB,
l. PLD 1981 Lah, 68=PLJ 1981 Lah, 112=198] Law Notes 31,
PLI» 1965 Lah. 711=PLR 19531 Lsh, 332=8 DLR W.P. 77.
PLD 1965 Pegh 517 DLR (W.P.) 76+PLD 1963 Pesh. 1=17 DLR W.P, 71,

AIR 1916 Lah. 827+ AIR 1938 Lah. 719. (In this case the age at the time of
repudiation was more thao 18)-+ AIR 1933 Pat. 604.

o
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eighteen years, Oaceitis exercised, the marriage stands dissolved.b
The withholding of consent may be expressed in a variety of ways, [t may
!be indicated by the fact that without having recourse to institution of
'@ suil for the dissolution of marriage the girl may, where there has been
0o consummation and provided also that she is not more than 18 YEars
old, get remarried. It may be indicated by serving a notice on the
husband through an attorney or publishing a notice in a newspaper that
the option of puberty has been exercised. It may b: maaifested by the
mere institution of a suit for dissolution of marriage® which mav even-
tually be dismissed in default under Order IX, rule 3, C. P. C.7" Marrying
some other map, on atiaining puberty, is coough to constitute repu-
diation 8 In cerizin circumstances even mere. denial of marriage may
amouat 10 its repudiation.? Where repeated effarts for t

the woman were made but the™same Gould 06t coms ol because of Ber
FETGSTAR 10 o and Tive with Ber husband ; it was held that this conduet
on the'part of the woman faroizhed S(rong circumstaniial corroboration
of the TepuIiETiGn of marriage1e —

If the minor girl enters into a second marriage on attaining puberty,
it would be sufficient proof of her having repudiated the earlier marriage,
and 1he subscquent marriage would be valid 11

Decree of Court, A decree of Court is not necessary for imparting
validuy to the exercise of the option of puberty '3 But if the other
party challenges her contention that she has exercised her option, then
on account of accrual of cause of action in her favour she may approach
the Court for a de-laration 1@ The right of option of puberty can be
exercised up to the age of I8 years but a suit for declaration Such
right was daly ehercised Within That period i competent even after (hat
age. Therefore a sil for & declaration that the right was duly cxercised
‘cannot be thrown out merely because the wife filed it when she was 29
years of age 14 Where the wife has repudiated the marriage but the
busband began to describe her as his wife on a subsequent date, the
limitation for a suit for declaration by the wife will begin to run from
the date wheo the husband begins to act like that 15 A declaration can
be given by the Court itself even in the course of criminal proceedings
initiated under section 494, Pakistan Penal Code to the effoct that the

— .

5. PLD 19756 Lah. 516=PLJ 1976 Lah, 294+PLD 1969 Lak. 442=21 DLR (W.P.}
115 - PLD 1965 Pesh. 54+FLD 1965 Pesh. 1.,

6. PLD 1941 Lah 68=PLJ 1981 Lah [12=1981 LN 31.
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g PLD 1970 Lah. 4754+ AIR 1934 Al 589=150 1.C. 139,
9. PLD 1953 Lahore 131=PLR 1953 Lahore 341,
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I4. PLD 1981 Lah 68=PLJ 1381 Lah, 112=1981 Law Notes 31,
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first marriage stands dissolved by the option of puberty having been
exercised.1® Tt is 1o be noted in this context that oo period of limitation
is prescribed for obtaining the decree of the Court on the ground of
exercise of option of puberty.17

Effect of the exercise of the option. By the exercise of the option of
puberty the marriage ceases to be a marriage and must be treated as
having never taken place 18

Option of puberty of a mate. The option of a boy to repudjate his
marriage continucs il after attaining puberty he acquiesces in the
marriage either expressly or by implication. 12

Option of puberty of insane person. If an insane person is conlracted
dn marriage by his guardian during his insanity, be may exercise option
to dissolve the marriage on recovering his reason. It would have the
same effcet as repudiacion by option of puberty 20

Compromise of sult. Where & woman has brought a suit
for dissolution of marriage on the ground of option of puberty and her
busband brought a suit for restitution of conjugal rights, and a decree
for dissolution was granted to the wife in appeal by the District Judge.
However an attempt at reconciliation was made which ended in a
compromise under which the husband was paid Rs. 4500 and a ralag-
bil-mal instead of dissolution by exercise of option of puberty was
Branted to the wife,2

9. Clause (viii) —Cruelty to wife. Marriage is not, in Islam, an act
§0 irrevocable hal one may be forced to say (o the wife ; “You are
Unlucky. True you are pot to blame, and you are beiog subjected 10 an
intolerable life, but we cannot helpit.”” The law gives sufficient powers
to the Quzi to dissolve it in case married life is intolerable for
the wife.22 Therefore although actusl habitual cruclty be mot
established, & decree for dissolution can be granted when considering
the circumstances, it would be cruel to the wife io continue the
marriage, 22

Cruelty can be physical and mental Mental cruelty is the werse 24
Disselution of marriage can be decreed on the ground of mental
srucity.®® Persistence 1o inordinate sexual demands or malpractices by

16, PLD 1950 Lah, 203=PFLR 1950 Lah, 227,

17. PLD 1965 Pesh. 5=17 DLR W.P. 75,

18. AIR 1938 Lah. 719=178 1.C, 732

19. Baillie 52.

20, Baillie 54.

Il. PLD 1982 A JL.& K, 58=NLE 1282 A.C.92.

21, PLD 1957 Lahb. ?98=PLR 1958 (1) W P. Lab. 725=10 DLR W.P. 19,
13. PLD 1958 Lah. $9=PLR 1958(2) W.P. Lah. 173=10 DLR W.P. 50,
24. PLD 1963 Dacca 947 (DA).

25, PLJ 1980 Kar. 230 (DB).
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either spouse can be eruelty if it injuries the other spouse. Indeed,
according to matrimonial experts, this sphere of conjugal life ought to
be more sedulowsly guarded against psycholopical injuries than any
olther. Each spouse is entitled to expact the other to show dus consi=
deration and respect for the health, requirements, feclings, and senti-
ments of the otherd It is hard to base a decree for dissolution on a
single incident which does not appear to have bzen more than a kick
oraslap® An isolated slap or a trivial blow by. a loving husband may,
not come within the mischief of section 2 (vill) (a) provided thers are
adequate materials to interpret the same in a different way. The eniire-
bundle of ¢gircumstances nad the background of such occurrences as well
&8 the effect on the life and the physical and mental well-being of the
wife has to be considered in arriving at a finding whether the wife’s life
was rendered miserable thereby or pot.® The Court must dissolve a
marriage where habitnal crueliy iz proved.d

No rule as to the period required to prove habitual ill-treatment, can
be laid down apd such a treatment can arise as scon as the conduct of
the husband shows that it is his habit to maltreat his wife® Habitual
gruclty may pe proved even by a letier written by the wife to her father.
Thus where in & suit for restitution of conjugal rights by a Muslim
husband, t e wife pleaded legal cruelty on the part of the husband, a
letter written by the wife to her father was adduced in evidence to-
es1ablish the plea. The letter ran as follows : “Today he—the husband
beat me wvery much, I could oot stand this beating. 1t is better thatl
should consider myself a widow. 1 would rather live without such a
husband. Please come at once and take me from here or [ should come
with somcbody or step out of the house all by mys:=If. Youo please come
and take me, [ want to get judicial separation. As] am writing this
letter L am weeping and shedding tears." It was held that the letter did
not show any isolated beating but evidenced habitual beating on the part
of the husband. Ths letter was tharefore suffizient to establish lzgal
oruelty on the part of the husbiad so as to disentitle him to any relicf®

Instances of eruelty, Cruelry, can includs the habitual use of abusive
and inzulliog langnage to the plaintif, The Lfe of the plaintiff, who
comes out of & respectable family and is well educated, can become
miserable if the defendant wers to habitgally use abusive aand insulting
language to her,7 or if he makes it a habit to disagree with her on each
and cvery matier, without any rhyme or reason, and his conduct in this
behalf is motivated by a desire to make her life miserable® or compelled

1. AIR 1965 All 280,

2. PLII975 A0 &.K. 21 (DB}
3, PLD 1969 Dacea 54%.

4. PLD 1976 Lah, 1473,
5

ATR 1952 All 633 (Such treatment can &rise where o wife ia ill-treated by &
hushand even within first twenty days of her living with him).

& AIR 1947 Allahabad 16,
7. PLD 1955 Sind 376=8 DLR (W.P.) 8ind 1,

H, MLR 1981 Civ 685-=PLD 1931 Lah. 732=PLJ 198] Lah, 653=198] Law Motes
BiE.
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the wife to live at her parents house For @ very long time and denied ber
his company.? or where he wanted to subject her to unnatural ioter-
course 10 But it has been held that the compulsion of wife to sexual
intercourse by husband suffering from venereal disease does not amount
to legal cruelty within the meaning of Cl. (viif} (g)of the section it
would certaioly amount to cruelty oo his part 11

Where a husband not merely imputed adultery to his wife but also
prosecuted her under section 494, Penal Code and attempted several
times during such prosecurion to get her arrested ; it was Lield that these
circomstances consiituied legal cruelty which entitled the wife to claim
dissolution under Cl. (vifi) (a) of section 2.12

Beating the wife. According to the Holy Quran the husband ronks
higher than hi: wife but thare is no authority for the propogition that
he can beat or malireat her without any reason. If he does so he cannot
avoid the Jegal consequences of his act.1®

Disporal of wife's property. The dizposal of property which wonld
ettract the provisions of Cl. (viii) (d) is disposal by a husband, without
the wife’s consent, of a substantial portion of her property, not for her
benefit but for his own selfish ends, and in a wasteful manner, with the
intention of depriving her of her property,14 It is just disposal without
oy intention that makes the conduct actioneble, If the disposal is with
her consent, then the matter should be pursued to the full implications
of that consent. If, for instanee, the plaintiff allowed her husband to
sell her property or even requested him to do so with the object of
depositiog the sale proceeds in the bank and the busband after comply-
ing with the first part of the request appropriated the money to his own
vse. It will constitute disposal under the clavzel® The fact thal the dis-
posal was to meet & pressing need of the husband does not make the
disposal of properiy legitimate so as to take it out of the scope of this
provision, 18

Equirghle treatmens of more than one wife, The neglect of a husband
to maintain within the meaning of Cl. (#f} of the section one of his two
wives affords the aeglecied wife a valid ground 1o ¢laim dissolution nnder
sub-clause ( f) of CL. (viii).17 Where the wifc began to live separately
because of the ill-treatment of the husband, and the latter did not make
any cffort to treat her at all, much less to treat her eguitably, in
@ccordance with ths iojunctions of Qui'an, the case falls within

9. AIR 1941 Sind 23. {The wife wes compelled to live with hor parenis for 12
Yearal,

10, 19821 SCMR 478,
11, 1347 All L W 538,
11, PLD 1963 Dacca 947 (DB)+AIR 1957 All 1435,

13. '.EILR 1931 Civ 685=PLD 1941 Lah. 732=PL) 1981 Lahb. 653=1981 Law Notss
1H.

14, AIR 1945 Lah. 56.

15. PLD 1954 Lab. 614=7 DLR W.P. 87 (DB).
16, PLD 1954 Lah. 614=7 DLR W.P. g7 (DB).
17. AIR 1943 Lah. 310 (DB}
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seclion 2 (vfif) ( £) 18 Therefore where the husband had been living with
anaother wife for 20 years so that there had been no marital life for the
plaintiff (wife) for a very loog time, it wWounld be cruel to continuz the
marriage and the Court would grant her relief by way of dissolution of
marriage.1?

Conduct of wife. Where the faunltis either of the wife herself or
of her parents and the husband has not been permitted to treat her at all,
either equitably or inequitably, the fact that the husband has married
a second wife doss not entille the wife to claim dissolution under
CL (wtif) (f) 20

10. Aposiasy from Islam, Prior to the Dissolution of Muslim
Marriages Act, 1939, apostasy of either party 1o a Muslim marriage
operatsd as a compleie and immediate dissolution of the marriage.2l But
under the Dissoluiion of Muslim Marriages Act, 1939, section 4, renunci-
ation of {:lam by a married Muslim woman on her conversion to a faith
other thao Islam shall not by itself operate to dissolve her marriage, but
she is entitled to obtain a2 decree of divorce on any of the grounds
epumerated in section 2 of the Act,

Apostasy by a woman converted to Islam. Dissolution of Muslim
Marriages Act, section 4, has a proviso to the effect that it shall not
apply o a woman converied to Islam from some other faith who re-
embraces her former faith. It means that the section applies to Muslim
women ooly apd where 3 woman has changsed her faith and embraced
Islam she can gel her martiage dissolved by re-embracing her former
faith. She would however not be able to take advantage of the provise
if she embraced any faith other than the one from which she had becn
converied to Islam Thuos a Hindu woman coowverted to Islam wounld
not be able to claim a dissolution of her marriage by embracing
Christianny.

Apostasy of a Muslim male. The law continues to be that the
marrage of 4 Muslim male with 8 Muslim female shall stand dissolved
on his aposiasy.

Inegquitable treatment of more than one wife. The neglect of &
busband (o maintain within the meaning of elause (ii) of the section one
of his two wives affords the neglected wife a valid ground to claim
dissolution under sub-clause [ f) of clause (vifi).22 Where the wife
began 1o live separately because of the ill-treatment of the husband, and
the latter did onut make any cffort to treat her at all, much less to treat
her equitably, in accordance with the injunctions of Quran, the case
fulls withio section 2 (wiii) (S ).2% Thercfore wheré the husband had
been living with aoother wife for 20 years so Lhat there had been no

18. AIR 1941 Sind 23=ILR 1941 Kar. 114,

19. 17 DLR 687,

20, AIR 1944 Al 23=1LR 1944 Al 27 (DB).

21, AIR 1917 Lah. 759+ AIR 1933 All 433+ ALK 1938 Lah, 482,
2. AIR 1943 Lah. 310 (DB).

23, AIR 1941 Sind 23=ILR 1941 Kar, 114,
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marital life for the plaintiff (wife) for a very long time, it would be cruel
to coniinue the marr'mfa and the Court would pgrant her relief of dise
solution of marringe.d

Conduct of wife. Where the fault is either of the wife herselfl or of
her parents and the husband has not been permitted to treat her at all,
either equitably or intquitably, the fact that the husband has married a
second wife does not encitle the wife te c¢laim dissolution under clavse

{viii) ( fF )28

11. Clapse (ix) —Any other groand. In the application of clause (ix)
of section 2, a reference to Mulim Law is necessary where the ground
for dissolution is not covered by any one of the earlier clauses! Some
such grounds for dissolution available under Muslim Law are given
below,

(@) Charge of adultery against wife. The Act nowhere lays down that
false imputation of unchastity or a false charge of adulicry sagaiost the
wife is a good ground for divorce, This ground falls within the omnibus
provisions of clause {ix) of section 2 of th: Act 2 In cases where a
marriages is dissolved by the Courts in Pakistan on account of ano
accusauon of adultery it ig techojcally not a case of Li'an for there has
been no imprecation but Li'an bas always been understood in this sense
in prepartition India, and it caonnot be said that this isan improper use
of the term once it is conceded that dissolution is the resule in the case
of li'an or the accusation. It is because the term was understoad io this
gense in pre-partiton India that in Muslim Persopal Law (Shariat)
Application {(Amendment) Act, 1951, Li"an is referred to a5 one of the
grounds of disselution, The raference in these Acts to fi'an can be only
to dissolution for accnzation of adultery, beeause the procedure of [lan
cannot, under the existing law, be applied at all% In case where dis-
sojution i3 claimed on the ground that the husband has accosed his wife
of adultery, the case of the wife should bz that the ¢charge apainst her iz
ool true bit she is oot bound to prove the falsity of the charge. It is
for the husband toshow that the charge is true if that be his case. Soa
dectee of dissolution may be based on a charge of adultery which is
denied and which {5 not proved to be truc.t

Retraction of charge of adultery, It is not the right of the husband
to defrat a claim for dissolution based on a false charge of adultery by
just saying that he would withdraw the charge. A retraction, in order
that it may be effzctive, has in the first place, to he sincere. In the
second place the husband has to satisfy the Court that he had brought
the charge bona fide and not carelessly. A retraction can be of oo help
to the husband if his sole object is to defeat the suit of the wif-. A true
and effective retraction takes place when a husband comes to Court and

24, 17 DLR &87.

25, AIR 1944 All 23=[LR 1944 All 27 {DB).

PLI» 1952 Lah. 460=PLR 1953 Lah. 1045,

PLD 1958 Dacea 62=2 DLRE 5234 AIR 1952 Allahabad 570 (DB).
PLD 1957 Lah. 998=PLR 1953 (1} W.P. Lah. 735=10 LR W.F, 19,
PLD» 1957 Lah, 928=10 DLR W P. I%.
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says, I brought this charge because I was misled by certaia circum-
stapces. The circumstances were such that one would reasonably come
to the conclosion that my wife was puilty. I have found now that, in
fact, she is altogether innocent. I am very sorry I withdraw the charge.”
In such a case, the Coort allows the retraction because the husband has
pot behaved in an improper manner at all and it is simply a case of a
bona fide misapprebension.® A retraction to be a valid retraction under
the Muslim Law must imply an admission of baving made the charge
snd then acknowledgmeot that the charge was falsc. Where, therefore, a
person denies having made the charge and says that if such a charge has
been made, he is prepared to retract it, that is not sufficient to cons-
titate a retraction according to the rules of Musiim Law, for, thereby
he saves himself from punishment for slander or perjury in the previous
trial if any, as also defeats the wife's suit for the dissolution of
marriage.% If a husband brings a charge on strong grounds and on
coming 1o know that he has been misled rewracts the charge boma fide
and in all sincerity, and not merely as a device to defeat the suit of the
wifz, that may be a good ground for not decrecing dissolution,”

Cases where charge of adultery does not furnish ground for dissolution,
Uuoder the Hanfi Law, there iz no /i'an in a case where the wife is a
kitabia, or a slave girl, or a mioor, or an insane person. So in respect
of all these, the husband may bring false charge without incurring any
liabiliry in respect of the marital tie,8

() Incampatibility of temperament With reference to the parties to
a marriage, the expression “*incompatibility of tamperament™ must be
understood in relation to the various forces acting on the couple which
compel or induce them in the direciion of harmonious and happy
association., There are in favour of such a result, a considerable
number of powerful factors. Besides the fact that the pair belong to
opposite sexcs and may bz assumed (o posscss a normal desire for
making a happy union of their lives, there are various pressures which
are exercised by their respective families and by society, and i3 in addi-
tion, through the procreation of children, the forces which goide them
in the direotion of mutusl adaptation are greatly reinforced by the
affzction which accompanies the raising of a family. Where therefore, it
is found that there is such a lack of agreement between 1he couple as 1o
fall within the full meaning of the expression *“‘incompatibility of
temperament” it muost be traced to a total lack of sympathy beiween
them, such as induces a resistance to mutual adapration despite the
various influencee, guiding the couple in that direction, There should
and must be basically hatred or aversion on the part of one or both of
the parties to the marriage to produce such a result. The best evidence
to establish incompatibility of temperament must necessarily be that
afforded by instances of such behaviour, [t is of course entirely insuffi-
cient, to establish incompatibility of temperaments in a particular case,
for one of the spouses to declare that their temperament are completely

5 PLD 1953 Lah. 59=10 DLR W.P. Labore 50.
&, PLD 1963 Dacca%4T==14 mLIt 854 (DB)+PLD 1958 Dacca 61=9 DLR 528.

7. PLD 1957 Lah. 998=19 DLR (W.P.) Lah. 134 PLD 1693 Dacca 947 (DB} + AIR
1962 All. 370 (DB},

8. PLD 1957 Lah, 998=10 DLR (W .P.} Lak. 19,
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conflicting and they cannot pull together.® One of the earlier views was
that such matters as incompatibility of temperaments, aversion or dislike
cannot form a ground for a wife to seek dissolution of her marriage, at
the hands of a Qazi or & Couort, bat they fall to be deslt with under the
powers possessed by the husband as well as the wife under Muoslim Law,
B8 pariies (o the marriage contract, 1 Bul the Supreme Court has held
that if the Court regards the contipuance of the marriage as improper,
there is no furcher limitation on its jurisdiction to dissolve the marriage.11
This decision makes incompatibility of tempraments to be a pgood
Bround for dissolution of marriage if the wife satisfics the conscience of
the Court that it will otherwise mean forcing her inio a hatefo] pnjon.18
The wife is not required to make out a reasonable cause for her aversion.
She has not to give reasons amenable to an objective test whereupon
the Court can base its decision. It is for 1he Court to look at all the
circumstances of the case to satisfy its conscience that the parties could
oot live in marital union within the limits of God, IF the wife is
adamant that she has developed a fixed aversion and if all attempts at
reconcilistion have failed, there is litile choice for the Court except to
ﬂnng a decree, far, the consequences in adopting any other course may

disasterpas.}® Even when rthe grounds om which Fhafa is claimed
aTe not proved, the Court has yet to consider whether the marriage
may be dissolved on the grotnds of incompatibility of femperament 14
Where there are allegations and gounter-allegations and the husband
bad admiited to have lodged a case of theft against his wife. Moreover,
the fact that after the dissolution of marriage the wife bad contracted
another marriage and had borme a child could not be lost sight of.
The marriage was, therefore, rightly dissolved and mno case was made
out for interference, in constitutional jurisdiction 1 Incompatibility of
temperaments cannot be claiméd on the ground of disparity of the ages
of the spouses, There is no recorded case either in the judicial
suthorities or in the authentic books, of a union having been dissolved
on the mere ground of disparity of ages between the husband and the
wife,}8 Similarly dissolution cannot be ordered on the mere ground
that the wife has stayed away from her husband for 7 years, unless she
can show that she has done so for sufficient cause 17

(¢} ‘Khula' A divorce by khula is effected with the consent of the
parties and st the instance of the wife whan she gives or agrees (o give
«eonsideration to the hushand for ber release and the husband accepts
the offer.1® Khula may be by agreement between the parties or it may

9. PLD 1952 Lah, 113=PLR 1952 Lahore 854 DLR 134 (FB),
10, PLD 1952 Lah. 113=4 DLR 134 (FB)-+AIR 1945 Lah. 51+ATR 1945 Lab, 35,
11. PLD 1967 §.C, 974 PLD 1959 Lahore 566=11 DLR Lah. 193(FB),

12. PLD 19678 C 97.

13. 1981 CLC 62 (Lah).

14. NLR 1950 Civ. 344=1980 CLC 1212,

15. 1980 CLC 1212=NLR 1980 Civ. 144,

16 PLD 1950 Lah, 504=PLR 1950 Lahore 773,

17. PLD 1981 Lah. 335.

18, PLD 1952 Lah. 113
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be cffected through the Court where the husband is not agreeable to the
propogition. Thus the Court may grant khula even when the busband is
not willing to oblige the wife in the matter 19 This is so even when no
other ground alleged by the wife for dissolution of marrisge is made out
in the suit for dissolution of marriage, In each individual case the issue
of khula would have to be considered on its own merits ; and despite the
failure of the wife on other issues, thers might be some elements in and
facts of those other issues, which either individually or when combined
together might furnish sufficient ground for dissolving the marriage on
the ground of khula.2® The wife is entitled to a dissoluotion of marriags
on restoration of what she recsived in consideration of ma rriage if the
Judge apprehends that the parties will not observe the limits of God 2
However, it is not correct that in cases of khula, ipso facto the wifs
should return all benefits.  This has to be determined on the facis and
| eircumstances of each case and balance has 10 be maintained, If a wife
seeks khule wilbout pointing out to any defanlt of the husband and Ihe
Court_considers i1 proper to grant & E uld then ihe wife
! should be ordered fo retire all (he ¥ reccive y her and dalia
forego such rights under which she can claim any benenit.  HowWever;
While passing such an order (he Court should Take 7nto consideration
the reciprocal benefits received by the parties®® It is pot necessary for
the wife to return the dower received or her right to dower for ob gin-
ing khila. Where the husband did not make any claim for return of
dower nor the wife had waived her claim for dower and secondly,
the decree passed by the Court granting khula did not make it a condiv
tion that the appellant will forego her right to claim dower ;i the wife
was held to b2 entitled to recover dower from the husbapd 23

Though it is abominable on the part of the husband to have more
than the dower itself, in a casc of separation by khufa, yet if he insiss,
it is legally parmissible for him to demand gsomething more than the
dower, and to the extent that he might have been out of pocket, in
respect of gifts, given to the wife on marriape, he may, in law, demand
restitution. This would necessitate an enquiry into the facts and 1he
final decision as to what compensation must be paid by the wife for her
relief, mogt rest with the Court.24 Iy follows that it is necegsary for the
Court to ascertain in a case of kiuia what henefits have been conferred
on the wife by the husband as a consideration for the marriage, and it
15 in the discretion of the Court to fix the amount of compensation 2%

The law does not grant a right to the wife to come to the Court at
any time and obtain khula if she is prepared to restore the bencfit she has
received, There is in an important limitation on her right. The Judge

19, WLR 1922 Civ, 158 (DB)4-PLD 197> Lah. 805=PLY 1975 Lah, 241.
20. PLD 1975 Lah, 505=PLJ 1975 Lah. 241=L. N, 1973 Lah, (NUC) 348,

21. FLD 1975 Lah, B05=PFLJ 1975 Lah. 241+PLD 1959 Lah. 566=1] DLR W.P.
193 (FB).

21, NLR 1982 AC 104,
23, NLR 1982 AC 104.
24, PLD 19678 C, 97,
25, 1931 CLC &8 (Lah )+ PLD 1957 8.C. 97,
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will grant dissolution oaly if the Judge apprehends that the Jimits of
God will not bs observed, that is in their relation towards one another,
the spouses will not obey God ; that a harmonious married state as
envisaged by Islam will not be possible. The wife canoot _have divorcs
for every passing impulse. The Judge will consider whether the rift
beiween ihe pariies i 4 serious one though he may oot consider the
reasons for the rift.! In other words in déciding whether khula’ is
deserved, the Court has 1o see whether eforis at reconciliation have
failed, whether the rift is so serious that there remains uo possibility
of the spooses living in amity aod if the wife is willing to returo the
benclits she has received from the husband. There is no autharity to
support the proposition that in order to secure Ter release, the wile
imust__come O igcTive and sufficient reasons such as
{uﬁﬁ_ﬁ?ﬁrﬂﬁmiﬁf ourt, | ihat ihe Judge is required io do
i8to see if accarding 10 His appreciation of the situation Kis conscience
issatisfied that chere is no possibility of the parties Tiving in_har@ony.
For, forcing the parties tofivedma Hafeful union is not io accord with
the copcept of marrigge in Islam. No Judge could possibly take wpon
himself 1he responsibility of forcing the partics into a sitwation which
leaves them no choice but 1o go astray or to adopt a sicfu] life ®

Khula was granted where the wife stated that on accouat of non-
payment of dower, ill-ireaiment, nop-payment of maintenance allowance
and an accusation that she gave birth to an illegitimate child, she was
forced to leave her husband,?

Plea of *khula® may be ratsed in appeal. *Khula®is 3 legal issue; it
may be raised in the pleadings in the trial Court or at appellate stage,
in presence of evidence relating to dower. It may be decided without
introducing an amendment in the pleadings and producing further
evidence.t

(d) Taelag-bil-mal. Where the husband agrees to divorce his wife on
receipt of a certain sum of money and he does so afler proncuncing
raflag thrice, the Court would grant rafag-bif-mal the wife B

12. Impotence of hosband. Where dissolution is sought on the ground
of impotenee of the husband, and the Court agrees with the plaintif,
the Court is required to give an opportunity to ihe defendant withio one
vear of the order lo show that he had ceased to be impotent. Buot
thiz need mnot be done suwe motu. It is only when the defendant prays
that an opportunity be given to him that the Court is bound to do so0.®

13. Pleadings. In case of dissolution of marriage plaintiff has to
disclose the statement of facts giving rise to the cause of dissolution of
marriage. a conclusdon of evidence, relief may be allowed by the
Court om all or any of the proved grounds acknowledged by law of
Dissclution of Muslim Muarriages Act, The law lays down specific

I. WLR 1982 CLJ &0=PLD 1951 A J & K. M4FLD 195% Lah, 566=11 DLR
WP 193 (FB)+-PLD 1% S C, 37T+PLD 1915 A. 1. & K. 27,

2. 1981 CLC 143= PLJ1981 Lah. 9.

3, MLR |#82 CLJ69=PLD 1981 A J. £ K. %,
4, MLE 1982 CL) 69=PLD 1981 A. J, & K, 94,
5
&

NLE 1962 AC 92(A. J. & K.},
PLD 1982 Kar. 449,
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grounds for dissolution of a marriage of Muslim spouses. When state-
ment of facts is disclosed in pleadings, but definite and specific ground
constituted by such facts, is not raised in pleadings, on proof of such
facts, the Court cannot'refuse relief merely on account of omission to
specify the ground. A relief flowing from proved facts, cannot be
denied. Strictly speakiog this cannot be called an omission in true
sense of the term. Similarly, where a statement of facts is disclosed
and parties lead evidencs in support and rebuttal, failure of a party to
get an issue framed or negligence of the Court to constitute an issue,
wouid not render it incompetent to grant relief flowing from the proved
facts, On that premises of the proposition is case of divorce, the Court
has to weigh the evidence of parties and if it arrives at a conclusion
that all or any one of the legal gronnds are proved it cannot wishhold
relief of dissolution of marriage." .

14. Second marriage after dissolution of first marriage. Once a wife
is armed with a decrse for the dissolution of marriage, she is at liberty
to contract a second marriage, unless and until the husband obtains
injunetion from the appellate Court, restraining her from contracting g
second marriage. Serious complications are bound to arise, when the
appeal comes for hearing afrer a laps: of sevzral years, whea in (he
msantime, the respondeat has contracted herself in second marriage and
given birth to children. Therefore the counsel who files an appeal against
the diszolution of marriage should de so as expeditiously as possible
within the period of limilation, and should invariably make an applica-
tion to the appellate Court for injunclion, restraining the respondent
nol to re-marry during the pendency of the appeal 8

15. Appeal. A finding of fact reached by the lower appeilate Court
on an appraizal of ths evidsace by iz, 19 aot to ba disturbed even though
the finding be fallacious unless the fallacy involves an error of law or of
procedure. But in a case where the lower app:llate Court has not applied
its mind at all to a material piece of evidence, oral or documentary,
and where the findiog of fact is based on an oversight or misstatement
of that evidence, the High Court in second appsal would be hesitant to
accepl that finding as conclusive, and it will then be open to the High
Court to review the evidence itself to pive effect to correct conclusions
deducible from that evidence and in consonance with the correct weight
of that evidence, Therefore where the lower appeliate Court had not
properly considered the evidence as to the age of the girl when she
exercised the option of puberty and had wrongly come to the conclusion
that the option was exerciged after she had attained the age of 18 years,
the High Court set aside the finding in second appeal ?

3. Notice to be served on heirs of the husband when the
husband’s whereabouts are not knmown. In a suit to
which clause (i) of section 2 applies: (a) the names and
addresses of the persons who would have been heirs of the

7. WLR 1982 CLJ6%9=PLD 1981 A. J. & K. D).
8. PLD 1947 Pesh, 324.
9. PLD 1965 (W.P.) Lah 32
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husband under Muslim Law if he had died on the date of
the filing of the plaint shall be stated in the plaint.

y (b) notice of the suit shall be served on such persons,
an

_ (c) such persons shall have the right to be heard in the
suit :

Provided that paternal-uncle and brother of the hus-
band, if any, shall be cited as party even if he or they are
not heirs.

4. Effect of conversion to another faith. The rénuncia-
tion of Islam by a married Muslim woman or her conversion
to a faith other than Islam shall not by itself operate to
dissolve her marriage :

Provided that after such renunciation, or conversion,
the woman shall be entitled to obtain a decree for the dis-
solution of her marriage on any of the grounds mentioned
in section 2 :

Provided further that the provisions of this section
shall not apply to a woman converted to Islam from some
other faith who re-embraces her former faith.

1. Sectlon not retrospective, Scction 4 15 not retrospective, It
applies anly to reounciation or conversions which might take place after
the Act came into force. Hence apostasy of cither party to a Muslim
marridage prior to the coming into force of the Act ipso faecte dissolved
the marriage 19 Therefore where & Muslim woman embracsd Christianity
before the coming into force of this Act, her marriage with her
Muslim husbsnd srood dissolved. On re-embraciog Islam she married
‘R' another Muslim, who acknowledged her as his wife in Civil ltiga~
tion. There was also oiher evidence Lo show that she was the wife of
R, Tt was held that she was oot obliged to prove her marriage with R
beyond reatonable doubt. The marrisgs was held to b2 valid, and her
children from R were legitimate. 11

5. Rights to dower not to be affected. Nothing contain-
ed in this Act shall affect any right which a married woman
may have under Muslim Law to her dower or any part there-
of on the dissolution of her marriage.

6. (Repeal of section 5 of Act, XXVI of 1937) Rep. b
the Repealing and Amending Act, 1942 (XXV of 1942),
section 2 and First Sch.

—. o e ey

10. PLD 1981 8.C 56=PLJ 1981 5.C. 100=MLE 1981 AC 163+ AIR 194} Lah, 281+
AIR 1941 Lah. 291+AIR 1940 Lah. 448.

11. NLR 1981 AC 163=PLD 1981 5C 56=FL) 1921 8C 100,



WEST PAKISTAN FAMILY COURTS ACT
1964 (ACT XXXV OF 1964)

An Act to make provision for the establishment of
Family Courts.

[First published, after having received the assent of
the Governor of West Pakistan in the Gazette of West
Pakistan, dated the 18th July 1964) (Assent received on
14th July 1964.]

Preamble, Whereas it is expedient to make provision
for the establishment of Family Courts for the expeditious
settlement and disposal of disputes relating to marriage and
family affairs and for matters connected therewith ;

It is hereby enacted as follows :

1. Short title, extent and commencement. (1) This Act
may be called the West Pakistan Family Courts Act, 1964.

(2) It extends to the whole of Y2 Pakistan].

(3) It shall come into force in such area or areas and on
such date or dates as Government may, by notification in
the official Gazette, specify in this behalf.1®

"[(4) Nothing in this Act shall apply to any suit, or an
application under the Guardians and” Wards Act, 1980,
pending for trial or hearing in any Court immediately before
the coming into force of this "Act, and all such suits and
applications shall be heard and disposed of as if this Act
‘were not in force.

(5) Any suit, or any application under the Guardians
and Wards Act, 1890, which was pending for trial or hearing
in any Court immediately before the coming into force
of this Act, and which has been dismissed solely on the
ground that such suit or application is to be tried by a
Family Court established under this Act, shall, notwith-

12, Subs by P.O., 4 of 1975,

13. The Act has been enforeed in the whole of Pakistan except Tribal Areas vide
Motification No. Integ, 10-31/64, dated 21-2-1957,

14. [Ios. by W P, Family Courts {Amendment) Ordinaoce, 1966 (X of 1966), 5. 2.
94
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standing anything to the contrary contained in any law, on
petition made to it in that behalf by any party to the suit or
application, be tried and heard by such Couri from the stage
at which such suit or application had reached at the time of
its dismissal].

Synopsis

L. Applicability. 2. Retrospective operation of
Act.

L. Applicability. West Pakistan Family Courts Act, 1954 is not
only applicable to Muslims but also to mon-Muslims and the Family
Court concerned had jurisdiction to decide the question of dower in
case of Qadianis, 3 However in the cases of dissolution of MAarriages
among non-Muoslims Family Courts have oo jurisdiction because the
Family Court can decrec dissolution only in cases falling under Dissolu-
tion of Muslim Marriages Act.16

The Act does not apply to proceedings under Divorce Act 17 There-
fore the Act does not apply to Christians.18

2. Retrospective operation of Act. Tt is elear from reading sub-
seclions (4) aod (5) of this section that the Legislature intended that
only suits and applications under Guardians and Wards Act are to be
disposed of by the Courts in which they were pending at the time
of the comivg into force of the Act. In other words, the nececsary
implication and intendment derivable from these two provisions is
that all other marters pending at the time of the coming into force

of the Act will be taken up and disposed of by the new forums created
by the Act. 19

2 Definitions. ®[(1) In this Act unless the context
otherwise requires, the following expressions shall have the

meanings hereby respectively assigned to them, that is to
say—

(@) “Arbitration Council” and “Chairman™ shall have
the meanings respectively assigned to them in the Muslim
Family Laws Ordinance, 1961.

Swynopsis
l. Arbitration Council, 2, Chairman,

1. Arbltration Coonecil. To settle all disputes referred to in the

——

15, 1961 CLC 195,

16. 1982 PSC 71 (F. Sh. C.).

19. PLD 1971 Kar E87 {DR).

18. PLD 1978 Kar. 336 (DB)

19. PLD 1968 Pesh. 62,

20. Reoumbered by W.P. Pumily Couris (Amendment) Ord., 1966 (¥ of 1966), &, 3.
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Muslim Family Laws Ordinance, an Arbitration ~Council iz to be
convened by the Chairman. It shall consist of the Chairman, and
one representative of the husband another of the wife, who are
parties to the dispute. The Ordinance does not limit the powers of
the council, in a case in which a party fails to nominate its repsesenta-
tive to the council, On receiving a complaint the chairman of the
council, has to call upon the parties to nominate their representatives
within seven days of the receiving of the notice, If they do not do
so within that period the Council starts proceedings without the
representative of the party which has failed to appoint one. This
provision is a safeguard against the delaying tactics which may be
u;ed by unle of the parties who is not willing to bring the matter before
the council.

Substitetion or replacement of represengative. Where a nomination
has been made but the representlative nominated by a party is unable
to attend pn sccouni of illness, or some other reagon or haz lost
confidence of the party or wilfully absents himself from the meeting
of the council, the Chairman may permit the party to revoke the
pomination and may give him further time for making a fresh nomina-
tion. This provision bas been made to give an opportunity to party
to appoint another representative when the first ome, appointed
bona fide, does not perform his duties dae to some cause beyond the
control of the party to the proceedings. It is to be noted that whera
the pariy does not nominale a represeatative no further opportunity
is to be given (o him or her to do so. Timeis granted for the nomine-
tion of a representative only in a case where the party is not at fault
gna haz not tried to delay or obstruct the proceeding of the Council.
As g further safeguard the rules provide thal in case of a new nomina~
tion the procesdings before the Council shall not commence de novo.
Thus the proceediogs shall contipue after the appointment of the new
representative from the point where the previous ene left the Council,
Oaly in exceptional cases the Chairman is empowered to permit de nove
proceedings. In such cases he has to record his reasons in writing for
doing go.

2. Chalrman. The word ““Chairman®™ has been defined in l.hn
Muzlim Family Laws Ordinance as follows :

““Chairman"” means the Chairman of the Union Council or a person
appointed by the Federal or a Provincial Goveroment, or by an officer
authorised in that behalf by apy such Government to discharge Lhe
functions of chairman under this Ordinance. Provided that where the
Chairman of the Union Council is 2 non-Muslim ; or he himself wishes
to make an application to the Arbitration Councll, or is, owing to illness
or any other reason unable to discharge the functions of Chairman, the
council shall elect one of its Muslim members as Chairman for the pur-
pose of this Qrdinance,

Non-Muslim Chairman., Where a non-Muslim has been appointed
Chairman of the Union Couneil, the Ordinance provides that the Council
shall elect a Muslim as its chairman for the purpose of the Ordinance.
This has not to be done for cach of the disputes which come before the
Arbitration Council. On the other hand a chairman is appointed for the
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same term as the other chairman with the difference that he acts only
in maiters which fall under the Ordinance, His tenure of office is
doring the term of his membership of the Conncil.

Inability of ehairman te act, Even a Muslim chairman may be
voable to act on account of several reasons. They are as under :

¥, When he himself wishes to make an epplication to the Arbitra-
tien council.

2 On account of illness.
3. For any other reason.

In such a ease the Council has to elect a Muslim member as its
chairman for the purpose of the proceedings under 1he Ordioance, But
the difference between this €lection and the election in case of a non-
Muslim chairman is that in the former case the Chairman under the
Ordinance acts only during the inability of the regular chairman to act
on the Council, whereas in the latter case the chairman continués to
gct during the whole term of iz office or so long as the pnon-Muslim
Chairman remains in office.

Prejudiced or intarested chairman, Under R, §-A of the Rules under
the Ordinance it has been specifically stated that if any party to the
proceedings considers the chairman to be interested in favour of the
other party, he may apply to the collector for the appointment of a
different chairman to hear the dispute. On receiving such an application
the officer shall stay the proceedings before the Arbitration Council till
the disposal of the application. If he decems it fit he may appoint
another Chairman for the purpose of the dispute. It is to be noted that

the Chairman so appointed acts only in the matter of that particular
dispute.

(D) “Family Court’ means a Court constituted under
this Act;

1, Scope. The powers of 15t Class Magistrate have been conferred
on every Judge of the Family Court so that he may act uader section 488,
Cr. P.C. and mey make orders for maintenance nnder that section.21

(¢) “Government’ means the 22[Provincial Government].

(d) ““Party’’ shall include any person whose presence as
such 1s considered necessary for a proper decision of the
g1sputa and whom the Family Court adds as a party to such

Ispute ;

1. Sorety for payment of dower. If therz is " dispute about
dower, it relates to marriags and the liability of & surely gue dower is
a matter connected with such dispute, Therefore the husband and the

——

21, Motifieation No. Integ. 10-31-64/1 dated 5-4-1966,
21, Subs. by P.0O. 4 of 1975,
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surcty are both necessary parties insofar as the determination of ques.
tions relating Lo liability to pay dower ars concerned.23

~ (e) “*prescribed’” means prescribed by rules made under
this Act.

#[(2) Words and expressions used in this Act but not
defined, shall have the meanings respectively assigned to
them in the Code of Civil Procedure, 1908].

3. Establishment of Family Courts. Government shall
establish one or more Family Courts in each District or at
such other place as it may deem necessary and appoint a
Judge *[for] each of such Courts.

Synopsis

1. Kalat, ! o 2, Family Courts, nature of,
3. Pecuniary jurisdiction of Family Courts.,

1. Kalat. A family Court for Kalat Division has been established
with headquarters at Kalat with President of Majlis-e-Shoora, Kalat, as
itg judge.1

2. Family Courts, nature of. Thea provizsions of the Family Courts
Act make it clear that the intention of law is to set up Courts and
entrust matters to them in their capacity as Coiurts and not as a persona
designata. A Family Court is, therefore, a Court of law as contemplated
in Article 102 read with Artiele 242 of the Constitution of 1962.2

Family Court s a Chvil Court, Though the provisions of Evidence
Act and CP.C. are excluded under section 17 from applying to pro-
ceedings before the Family Courts yet that would not in any way change
the character of the Family Court as a Civil Court.?

3. Pecuniary jurisdiction of Family Coorts. Family Courts have
unlimited pecuniary jurisdiction. They are not ordinary Courts whose
jurisdiction is limited by the West Pakistan Civil Courts Ordinance, 1962
to Rs. 25,0004

(4. Qualification of Judges. No person shall be ap-
pointed as a Judge of a Family Court unless he is or has been
23. MLR 1972 Civ. 67=PLD 1979 Lah. 17T6=1979 LN 31.
24, Ins by W.P. Family Cour{s {(Amendment} Ordinance, 1%66 (X of 1966), 8. 3.
25, Suobs by W.P. Family Courts {(Amendment) Ordinance, 1966 (X of 1966), 5. 4,
1. Notification NMo. [nteg, 10-31/64 (11}, dated 30-1-1958.
2, PLD 1958 Lah, 987,
3, PLD 1978 Lah. 716 {DB).
4, PLD 1968 Kar, &30.
5. Subs. by W.P. Family Couris (Amendiment) Ordinance, 1966 (X of 1986), 5. 5.
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a District Judge, an Additional District Judge, *[aCivil Judge
or a Qazi appointed under the Dastur-ul-Amal Diwani,
Riasat Kalat].

1. Judge need not be Muslim. It cannot be said that a Judge of &
family Court should be a Muslim : though without doubt he occupies a
position akin to that of a Qozf since he could effect a divoree on any
ground, on which it could be granted under the Muslim Law. The
emphaszis is on the functions which are alike and no{ that the Judge
shiould profess Islam.”

5. Jurisdiction. Subject to the provisions of the Muslim
Family Laws Ordinance, 1961, and the Conciliation Courts
Ordinance, 1961, the Family Courts shall have exclusive
jurisdiction to entertain, hear and adjudicate upon matters
specified in the Schedule,

Synopsis

L=

1. Ouster of jurisdiction of Restitution of conjogal
ordinary Courts, rights.

2. Pecuniary jurisdiction of Dissolution of marriage.
family Courts, Jacitation of marciage.

3, Mainotedance, Daower, Suit for.

4. Cuostody of children. Objection to jurisdiction.

Lr=Rem N N

1. Ouster of jurisdiction of ordimary Courts. It is clear from the
provisions of the Act that the Legislature intended rhat only suils and
applications under Guardians and Wards Act were to be disposed of by
the Courts in which they were pending at the time of the comiong into
force of the Act. In other words, the necessary implication and intend-
ment derivable from these Llwo provisions is that all olher matters
pending at the time of the coming into force of the Act will be taken up
and disposed of by the new forums created by the Act., This intendment
is further supported by the use of sirong language in section 5 of the
Act, wherein the words used : ““the Family Courts shall have exclusive
jurisdiction to entertain, hear and adjudicste upon matters specified in
the Schedule.” Apart from stress on the exclusiveness of the jurisdie-
tion, the three stages of the proceedings are dealt with separately, fe,
(i) entertaining a matter ; (i) hearing a matter ; and (i} adjudicatiog a
matier, Thig provides sufficient scope for the proposition that if a
matter has been enlertained in another forum, oo the coming into force
of the Act if that matter bhas gome to the exclusive jurisdiction of
a forum created by the Act, it shall be heard and sdjudicated by the
new forum 3

2, Pecopiary jorisdiction of family Courts. Family Courts have
unlimited pecuniary jurisdiction. They are not ordinary Courts whose

—— — —

6, Subs. by W.P. Act (1 of 1969), 8. 2.
7. PLD 1974 Kar. 20 (DB).
8. PLD 1969 Pesh, 624+ PLD 1969 Lah, 512=21 DLR W.P, 153,
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jurisdiction is limited by the West Pakistan Civil Courts Qrdinance, 1962
to Rs. 25,0009 i

3. Maintenapce. Section 5 read with section 20 of West Pakistan
Family Courts Act, 1964 has ousted the jurisdiction of the Magis-
trate to deal with applications under seclion 488, Cr. B.C, 10
This is so even where the proceedings ware pending before a
Magistrate prior to the coming into foree of the Act.l! Where orders
were passed by a Magistrate onder the section after enforcement of
W. P, Family Courts Act, they were set aside as without jurisdiction,12

Where an application was made to a Family Court when power
under section 488, Cr, P. C. has not been conferred on the Judge, it
was held that the Court could grant maintenance under section 518
Where an application for maintenance was made to Family Court under
section 488, Cr. P. C. the contents of the application including the
demand therein for past maintenance beyond the date of application
clearly show that in pith sod substance, the application was for
grant of maintenence under general law, as uwader scction 488 of ths
Cr. P. C, maintenance cannot be claimed beyond the date of applica-
tion. It was held that the Family Judge was conscions from the wery
first act of entertaining the application for maintenance till its decision
ag also throughout the procesdings that he was ‘trying the same as
Family Court under section 5 of the Family Courts Act treating the
subject-matter as one of a suit for maintenance under the peneral law
and not under section 488 of thes Cr. P. C. 1t cannot bé denied that the
Judge, notwithstanding the mention of a wrong provision of law in the
heading of the application for maintenance, could entertain it under
correct provision of lJaw and within a jurisdiction which was available
to him.14

Mistake as to description of Courf. Ino the judgment of the Family
Judge the description of the Court was mistakenly piven as ‘adminis-
trative Civil Judge'. The decree sheet clearly showed that the suit
was decided by the trial Court asz *“Judge of Family Court™. The
entire proczedings were conducted by the Judge, as ‘Family Court’,
therefore, the mere misdescription of the Court in the formal heading
and ending parts of the judgment was inconsequential. The misdescrip-
tion of the Court is on account of an inadvertent mistake committed by
the staff of the Family Court Judge. The trial was held to have been
conducted by Family Court and not by an ordinary Civil Court 18

ey sl

9., PLD 1968 Kar. 650.

10, PLY 1981 Lahb. 424+ PLD 1981 Lah. 761 (PLJ 1978 Cr. C. 11 does not lay down
correct law)+PLD 1939 Pesh. 624+PLD 1971 Lah. 81341972 P, Cr. L.J, 1311
{Lah.}.

11, PLD 19695 C. 187=21 DLR S.C. 1234-PLD 1981 Lah. 761(1%62 P.Cr. L.J.
269 does not lay down earrect law)41972 P. Cr. L.J. 1311 (Lah.)+ 1968
P. Cr. L.J. 525 (Lah)+4-1972 P, Cr, L J. 351 (Kar.)4-1972 P. Cr. L.J. 730 (Loh.)+
1968 P. Cr. L.J. 1373 (Lah},

12, 1975 P. Cr. L.J. 678,

13, Law Motes 1975 Lah. 446.

14. PLD 1978 Lab. 696 (decided on 23-12-1974),
15, PLD 1978 Lah, 696 (decided on 23-12-1974),
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Maintenance of wife. According to Islamic injunctions it is the
obligation of a busband to maimiain his wife till she disobeys him
without any good causc and that being 60 a husband iz obliged to pay
even the arrears of maintenance if not paid during the subsistance of
the marriage if the wife has not given aoy cause for their non-payment.
If an ub]igaﬁun under the law has not b-en fulfilled for sometime b?
paying the maintenance, a husband caonot be ebsolved of his
responsibility to fulfil that obligation even at & later stage, as such the
arrears of maintenance would bz considered to be a debt upon the
husband who is liable to pay the same even in the absence of any
agreement or a decree in favour of the wife. According to Islam a
wife has only to show for payment of maiotenance allowance
that she has been neglected by her husband for such and such time and
has not been paid maintenance without any fault 18  Where the husband
alleges that he has divorced his wife but the wife produces a decree of a
Civil Court annulling the dissolution of marrigge, the husband is bound
to maintain the wife notwithstanding his plea.l?

Maintenance of children. An able bodied Muoslim father ia bound te
pay maint=nance of his children,1® The fact that their mother, in whose
custody they are, is employed and carns money does not affect his
obligation. Even if che earns sufficient amount to maintain her children
it is the duty of the petitioner under the law, being their Ffather, to
maintaio them t1ll they attain the age of majority. He is bound to pay
educational expenses of the children from the time when they begin to
g0 to school. 29

Children borm abroad. According to section 14 of the Sucgession
Act of 1825 the domicile of a mioor follows the domicile of the parents
from whom he derives his domicile of origin. Therefore where the
Father is a citizen of Pakistan his children would be citizens of Pakistan
by descent &5 provided by section 5 of the Citizenship Ast, irrespective
of the fact that they were born in U, K. As such the Judge, Family
Court &t the plice where the childrea are residing would have
Jjurisdiction to entertain an application for grant of maintenance
to them 20

Past maintenanece. Maintenance is one of the items mentioped in
the Schedule of the West Pakistan Family Court Act, 1964, which read
with scction 5, would show that the Family Court, apart {rom its com-
Pelency to deal with a matter under section 488, Cr P C (if Magisterial
powers are conferred on it), has the jurisdiction to decide all guestions of
maintenance 1  [f it is found that the hushand has been negligent in
maintaining her in spite of being obliged under the law to do so, then
‘the wife would be entitled not only to future maintenance but

16. PLD 1981 Lah, 761=PLJ 1981 Lab. 424,

17, PLD 1978 Lah. 694,

18, PLD 1976 Lah. 1465,

19. MNLR 19821 CLJ 35=PL7J 1981 Lah. 246=FLD 1981 Lah. 280.
20, MLR 1981 CLI 35=PLD 198! Lah. 280=PL) 1931 Lah, 246.
2L PLD 1975 Lah, 57L=PLJ) 1975 Lah, 217.
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even to past maintenance for the period during which she has not been
maintained, 28 '

Order passed by Magistrate before enforcement af Aect, Where a
Magistrate had passed an order upder section 488, Cr. P, C, prior to the
enforcement of the Act the order is valid and proper. The mere fact
that & revision was pending sgainst the order on the date when the Act
was enforced was not sufficient to make the order invalid. This is so
because a Revision is not like an appeal a continuation of the original
proceeding 22 But a difficulty would arise in such cases if the order is
not complied with and the Magistrate has to pass an order after
enforcement of the Act for enforcement of his order passed earlier. As
the Magisirate lost jurisdiction as soon as the Act was passed, the order
of Magistrate calling upon the husband to pay arrcars of maintenance
after enforcement of the Aet is without jurisdiction.2¢

4. Custody of children. The Schedule of the Act zpeaks of custody
of children, therefore, the Family Courts have special and exclusive
jurisdiction to deal with matters concerning the custody of children.26

Application for custody after dismissal of previous application, Where
a mother applied for custody of her children under Guardians and
Wards Act but the application was dismissed for default and ghe sub-
sequently filed ancther application under the W. P. Family Courts Act
for the same relief, and she alleged that she ¢ould not pursue her pre-
vious application on account of threats and juicy promises ; it was held
that if the plea amounted to allegations of coercion and fraud and wWas
entertainable as well as correct, then it meant more than a mere denial
of her default in pursuing the former application and had the potentials
of furnishing an independent answer to the defegce under Order IX,
Rule 9, C. P. C1 Moreover in a procecding under the Guardians and
Wards Act the Court should not lose sight of the fact that the overriding
copsideration is always the welfare of the minor. The Court in such
cases is really exercising a parental jurisdiction as if it were in [foco
parentis to the minor, This is not e jurisdiction, therefore, in which
there can, by its very nature, be any scope for any undue adherence to
technicalities. The right to the custody of a minor is, in any evenl, in
the nature of a continuing right as for each day the minor is kept out of
the custody of a person lawfully entitled thereto, a separate application
can be made. Unless, of course, the right of custody itself has been
adjudicated upon and one or the other contesting party has been found
to bz disentitled to it or that it has been found that the welfare of the
minor demands that no guardian shall bz appointed. But even then if
a change in the situation has taken place a defeated party may still be
entitled to renew his application for custody. Until such an adjudica-

22, PLY» [98]1 Lah, 761=PLJ 1981 Lah. 4244-PLD 1981 Ear, 773 (DB)4PLD 1975
Luh. 571=PLJ 1975 Lab. 2274 PLJ 1978 Kar. 404=1978 Law Notes 707,

23, PLD 1970 5.C. 75=212 DLR (5.C.) 192,
4. PLD 1971 Kar. 759=1971 LN 18241972 P, Cr. L.), 351 (Kar).
2% 1973 P, Cr, LT, 98 (Kar), (Fell. PLD 1969 5,C. 137),

1, PLD 1967 Lahkore 977.
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tion of the right of the party concerned has been made there can be no
question of a second application being barred, specially if the second

application is founded upon additional or new grounds which have come
into existence since the making of the last application.®

5. Restitution of conjugal rights, A Family Court has exclusiva
jurisdiction in matters relating to restitution of conjugal rights. Where
decision on that point hinges on the question whether there was a sub-
sisting marriage, the Courts may go into the question also, even though
ordinarily the Court has no jurisdiction in such cases. Where the
matter before the Court was whether or not M was enlitled to a
decree for restitution of conjugsl rights against F, the Family Court
could not refuse or grant ihe relief prayed for unless it had firsi decided
the issue raised by F that she had already been divorced and was not Lhe
wife of M. The question whether M had divoreed F was not the basis
of the suit, but arosc in a sait for restitution of conjugal rights which
was within the exclusive jurisdiction of the Family Court to entertain
and decide.® Where it was found by the Court that the husband had
8ent a notice of falag to the wife and there was no evidence to support
the plea that he had withdrawn the notice, the Court could not grant
the husband a decree for restitution of conjugal rights.4

Decree  for restitution need not be condition on payment of
dower. Where the dower is deferred it cannot be paid on demand,
Therefore a decree for restitution of conjugal rights need not be condi-
tional on payment of dower by the decree-holder to his wife.®

6. Dissolation of marriage. A Family Court has exclusive jurisdic-
tion in suits for dissolution of marriage. The jurisdiction is not ousted
by sections 7 and § of Family Laws Ordinaoce, 1961.% Sections 7 and &
are applicable only when the partics to a marriage wish to dissolve it
otherwise than through the intervention of the Family Couri., The
provisions of these sections do not oust the jurisdiction of the Family
Courts conferred upon them by section 5 read with the Schedule in
respect of dissolution of marriage,?

Cruelty to wife, dissolution for. A Muslim marrigge can be
dissolved on the ground of cruelty to wife. But cruelty iz nol to be
proved by applying principles of Muslim Law of evidenge, It is to be
proved under the ordinary law of the land 8

Li'an. Where the pcrson accusing another of /i'an does not persist
in the accusation and the accused does not insist om putting him to
Proof of the accusation, the Court should Jet the matter rest there, Hea
should not administer oath to the parties.®

S

2, PLD 1967 8 C. 407,

. PLD 1972 Lah. 684 =972 LN 291,

1982 SCMR 478,

PLDy 1981 Lah. 512=PLJ 1981 Lah, 350,
Law Motes 19731 Lah. 4,

PLD 1978 Lah. 701.

PLD 1977 Lah, 328=PLJ 1977 Lah. 101.
PLD 1976 Lah. 1473=1977 Law Notes. 3.
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Dislike of husband by wife. The finding that in view of strong dis-
like of the wife for the husband she would not be able to love him and
would certainly be transgressing the limita of God was sufficient to
grant a decree for dissolution of marriage, 19

7. Jaciiation of marriage. The essence and main object of a suit
for jactitation of marriage i» 1o perpeiually silence a false allegation or
claim put forward by the defendant, of a marriage haviog taken place
between the defendant and the plaintiff 18 A suit fora declaration that
the defendant is not the husband or wife of the plaintif bur that the
defendant slleges 1o be the wife or husband of the plaintiff, is a suit for
jacitation of marriage. Such a suit falls under the schedule and could,
therefore, be filed only before a family Court.1? The term ‘*jacitation of
marriage,”’ cannol be confined to a suit for a declaration that there was no
marriage. In asoit by a plaiatiff, who denies the marriage, the declaration
of the civil Court would be effective to silence the defendant, Similar con-
sequences would follow if a suit for a declaration about the existence of
marriage is dismissed on the ground that there was no marriage at all
or there was no subsistiing marriage, Such decree was as effective in silenc-
ing the plaintiff as a declaratory decree obrained to silence the defens
dant. Therefore a suit in the laiter form 1s equally & suit for jacitation
which would fall within the exclusive jurisdiction of a Family Court.1%
All cases where the dispute relates to a false marriage shall be decided
by 4 Family Coort and the jurisdiction of the civil Court shall be deemed
to be barred vader section 5. It would be frusirating the objsct of the
Family Courts Aci, 1894 in case the Judge Family Court is not given
the power to cxamine Lhe validity of marriage on which the defendant
relics. In almost all such suvits based on the denial of marriage the
Family Court can only decide the question after examining the validity
of the marriage set up by the defendant 18 Where the plaintiff produces
evidence to show that the marriage is not duly regisiered and the
nikahnama iz forged, the Family Court acts within its jurisdiction to go
into the validity of the marrisge and give a fnding on the existence or
non-¢xistence of the marriage. Where the main prayer for the
respondent’s suit 15 for &8 declaration that “‘relationship of wife and
husband never cxisted and does not exist between bher and the
applicant.'” Additional prayers for declaring the nikahrama to be a
forged document and ifs cancellation will not alter the character of her
suit, which is essentially for perpetually silencing the alleged false
claim of marriage put forward by the applicant. The suit continues to
retain its character as a suwit for jacitation of marriage, which is
exclusively within the jurisdiction of the Family Court to entertain, hear
and adjudicate under section 5 of the Family Courts Act, 1964 and,
as guch its trial by Civil Court is barred.1®

e —

10. 19659 BCMR 118,
11, 1979 CLC 462=PLJ 1980 Kar. 17,

12. FLD 1975 Lah, 323==PLJ 1975 Cr. C. (Lah.) 423=1975 LN 51+4PLD 1974 Lah,
105=1%73 LN 635=PLJ 1973 Lah. 351.

13. PLD 1976 Quetta 37+ FPLD 1974 Lah, 78,
14, 1981 CLC 1097 (Lah),
13. 1879 CLC 462 =PLJ 1980 Kar. 17,
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i

. Suftechallenge marriage by persons notl parties fe marrigge. A
suit ﬁ}r jactitation of marriage can be competently submitied to the
Family Court and the Family Court would he competent to give a declara-
tion 8s to whether matrimaonial relations exist between the contestants
of nol. Iocase of other persons or partied who raise such a claim
which is disputed, the sggrieved person shall have to file a regolar civil
suit in order to obtain a prohibilory decree within the meaniog of
section 54 of the Specific Reticf Act, as 8 Family Court is not competent
to pass such a decree.16

. B. Dowersait for. Dower (mehr) is that financial gain which the wife
is entitled 1o receive from her husband by virtue of the marriage contract
tiself whether named or not io the contract of marriage in the latter case
proper dower (mehr mithl}y becomes due. The dower, thercfore, is a
right which comes into existence with the marriags contract itself except
that in case the dower is deferred its enforcement is held in abeyance
lill & certain event, f.e. dissoluiion of marriage by death or divorce,
occurs M1 The dower of a wife can either bs in cash or kind or it may
be in the form of rendition of personal service.18

The Family Courl or the Court sitting in sppeal of its decrees have
exclusive jurisdiction in the matier of dower and, thercfore, these
Couris wers competent to determine whether any properiy movable or
immaovabls in nature, formed part of ths dower or ot 2?

. Parties to sult for dower. The existence of wedlock at the time of
suir is not necessary for claimiog the dower because for example en
ex-wife who i3 divorced, has contracted & second marriage and has
children from a new husbaod cannot be estopped from claiming her
“dower moncy" from ber ex-hushand., Since the nature of the claim
both in the case of an ex-wife or heirs of an ex-wife iz essentizlly the
recovery of ““dower'” that remainos so always and the mere fact that it is
being claimed by the heirs of the deccased wifc does nol detract any
thing from its real characier,® BEven otherwise when the gnit for
recovery of dower is filed by the wife, heirs of the wife may be implead-
ed on her death .21

Surecy for paymeny of dower.  1F there is a dispuie about the dower,
it relatzs to marriage and the liability of a surcty gua dower is a maller
connecled with such dispate, Therefore the hushand and the surety are
both necessary pariies insofar as the determination of questions relating
to liability to pay dower are concerned, !

16, PLD 1576 Quetta 97,

17. PLD 1980 Kar. 477 (DB},

18. PLD 1980 Pesh, 37=PLJ 1980 Pesh. 66,
18, PLD 1920 Pegh. 37=PLJ 1980 Pesh, &6,
20 PLD 1575 Lah. 739=PLIJ 1975 Lah, 181,

21, PLD 1971 Lah. 71141973 LN 428,
21, WLER 1979 Civ, 67=PLD 1979 Lak, 176=1978 Lew Noies 31,
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Chairman, Arbitration Council cannot order payment of dawer.
Aceording to section 3, subject to the provisions of the Muslim Family
Laws Ordinance, 1961 and the Conciliation Cour(s Ordinanege, 19¢1,
the Family Courts have exclusive jurisdiction 1o entertain, hear and
adjudicate upon matters specified in ibe Schedule. The matters which
have been specified in the Schedule, relate to Dissolution of marriage,
dower, maintenance, restitution of conjugal rights, custody af children,
guardianship and jacitation of marriage. It will be seen that since the
matler with regard to dower was not within the jurisdiction of any
Union Committee or Council to decide according to Muslim Family
Laws Ordinance, 1961, therefore, till the enforcement of Family Courts
Act, 1964 aggrieved parties used to approach the cjvil Courts for the
redress of their grievance, After the cnforcement of the aforesaid Act,
all suits with regard to dower are being filed before the Family Courts
established under the Act. Therefore the order of the Chairman
Arbitration Couneil deereeing payment of dower was without jurisdic-
tion and the action taken by Revenue Authorities on that order to
fecover the dower amount as arrears of land revenye was without Jawful
authority 2%

Non-Muslims, The West Pakistan Family Courts Act, 1964 is not
only applicable 10 Muslims but also to non-Muslims and the Family
Court concerned had jurisdiction to decide a dispute relating to dower
between parties who are Ahmedjs 2

Proof of dower. The liability to pay dower may be proved by
Kabinnama ratified by the petitioner, firstly by the agreement entered
into in the performance of Nikah as is evident from the testimony of the
Imam who not only performed the same but also witnessed the deed in
question, 26

9. Objection to jurisdiction. An objection to jurisdiction of the
Family Court must b= rajsed at the carlicst opportunity. Where it was
raised for the first time before the Supreme Court, the Court refused to
entertain it,1

6. Place of sitting. Subject to any general or Special
order of Government in this behalf, a Family Court shall
hold its sittings at such place or places within f[the District
or area for which it is established] as may be specified by
the District Judge.

L. Place of sitting. The Family Court may sit at any place within
the District or within the area for which i is established. Thus it can

8it at any place, town or tehsil headquarter. It isnot necessary for the
Court to sit at the District H:adquarter only.3

——

23, PLD 1931 Lah. 232=PLJ 1981 Lah. 174,
24, 198l CLC 19 5(Lah).
25. PLD 1980 Pesh 37=PLJ 1980 Pegh, 65,

. 1380 SCMR 913,
2. Suby, by W.P. Ordinance, X of 1966, 5. 6,
3. PLD 1974 R 4.
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Recording evidence at house af party. There is no prohibition for a
Civil ' Judge to go to tht residence of a party for the purpose
of recording his or her statement. It is, however, true that it should bs
doae only if the circomstances of a particular case so require and the
reasong, for that should be given in writing. If a Court records the
statement of a party at his residence without specifying the reasons, it
may be an omission but it will not amount to nullifying the whole
proceedings. 4

7. [Institution of suit. (1) Every suit before a Family
Court shall be instituted by the presentation of a plaint or
in such other manner and in such Court as may be
prescribed.

(2) The plaint shall contain all {{material facts relating
to the dispute and shall contain a Schedule giving the num-
ber of witnesses intended to be produced in support of the
plaint, the names and addresses of the witnesses and brief
summary of the facts to which they would depose :

Provided that the parties may, with the permission of
the Court, call any witness at any later stage, if the Court
considers such evidence expedient in the interest of justice.

![(3) (i) Where a plaintiff sues or relies upon a document
in his possession or power, he shall produnce it in Court
when the plaint is presented, and shall at the same time,
deliver the document or a copy thereof to be filed with the
plaint.

(i) Where he relies on any other document, not in his
possession Or power, as evidence in support of his claim, he
shall enter such documents in a list to be appended to the
plaint.]

(4) The plaint shall be accompanied by as many dupli-
cate copies thereof including the Schedule and the lists of
documents referred to in sub-section (3), as there are defen-
dants in the suit, for service upon the defendants,

Synopsis
I. MNotice to Chairman. 3. Buit for dissolution of
2. Territorial jurisdiction. marriage and dower.

1. Notice to Chairman. A nolice to Chairman is oot necessary
before the institution of a suit for dissolution of marriage.’

4. PLD 1974 B.J. 4.
. Imz. by W.B. Ordinance, X of 1966, 5, 7.

5
6. Suobs. by W.P. Act, 1 of 1969, 5. 3,
7

. PLD 1975 Lah. 766-PLJ 1975 Leh, 256+ PLD 1975 Labh. 805=PLJ} 1575 Lah,
241+ PLD 1975 Lab. 1118,
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2, Territorial jurisdiction. In a suit for dissolution by a wife, the
intention of the wife 1o stay at & place confers jurisdiction on the Court
at that place to entertain the soit.®

3. Sauit for dissolution of marriage and dower. 1t is in the interest
of avoiding multiplicity of proccedings and in the interest of justice Lhat
the claim for dissolution of marriage, and the claim for payment of
deferred dower, conscquent upon the grant of decree for discolution of
marriage, may be entertained simultanecusly by the Family Courts.®

10[8, Intimation of defendani. (1) When a plaint is
presented to Family Court, it—

(a) may fix a date ordinarily of not more than thirty
days for the appearance of the defendant :

(&) shall issue summons to the defendant to appear
on a date specified therein ;

(c) shall, within three days of the presentation of the
plaint, send—

(i) to cach defendant, by registered post, acknow-
ledgment due, a notice of the suit together
with a copy of the plaint, a copy of the
schedule referred to in sub-section (2) of
section 7 and copies of the documents and
a list of documents referred to in sub-section
(3) of the said section ; and

(i) to the Chairman of the Union Council within
whose jurisdiction the defendant or defend-
ants, as the case may be, reside and where
the defendants reside within the jurisdiction
of different Union Council, to the Chairman of
every such Union Council, a notice of the plaint
having been presented.

(2) Every summons issued under clause (b) of sub-
section (1) shall be accompanied by a copy of the plaiat,
a copy of the schedule referred to in sub-section (2) of
section 7, and copies of the documents and list of
documents referred to in sub-section (3) of the said
section.

B. PLD 1976 Kar, 978=PLJ 1976 Kar. 338 (DRB).
9. PLD 1980 Kar. 477 (DB),
10, Suba. by W.P. Act, 1 of 1969, 8. 4,
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(3) On receipt of the notice under clause (e¢) of sub-
section (1), the Chairman shall display the notice on the
Notice Board of the Union Council for a period of seven
consecutive days, and shall, as soon as may be, after the
¢xpiry of the said period, inform the Family Court of the
notice having been so displayed.

(4) Service of the plaint and its accompaniments in
the manner provided in clause (b) or clause (¢) of sub-
section (1) shall be deemed to be due service of the
plaint upon the defendant.

(5) Every notice and its accompaniments under clause ()
of sub-section (1) shall be served at the expense of the
plaintiff. The postal charges for such service shall

bnla deposited by the plaintiff at the time of filing the
plaint.

(6) Summons issued under clause (#) of sub-section (1)
shall be served in the manner provided in the Code of Civil
Procedure, 1908, Order V, Rules 9, 10, 11, 16, 17, 18, 19, 21,
23, 24, 26, 27, 28 and 29. The cost of such summons shall
be assessed and paid as for summons issued under the Code
of Civi] Procedure, 1908.

Explanation. For the purposes of this section, the
expression “Union Council’’ means a Union Council, Town
Committee or Union Committee constituted under section 57
of the Electoral College Act, 1964 (IV of 1964).]

PUNJAB AMENDMENT
In cection B :—

(i) in sub-section (1), for clause (¢), the following clause shall
be substitoted :—

*{¢) shall, within three days of the presentation of the plaint, send
1o each defendant by registered post, ackoowledgment dus, a
notice of the suit, together with a copy of plaint, a copy of the
Schedule referred to in sub-section (2) of section 7 and copies of
the documents and a list of documents referred 1o in sub-gection
{3) of the said section;’’ and

(i} sub-section (3) and the Explanation occurring at the end of the
section shall be deleted,

(Punjab Ord, 2£ of 1971 enforced from 23-6-1971)

1. Knowledge of proceeding cures irregularity in service, Where the
defendant alleged that process had not been properly served on him.
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It was held that the main guesticn which required consideration in such
8 case was whether the respondent can be said to have been aware that
the appellant had instituted against him a suit for the dissolution of her
marriage and had deliberately avoided to be served. As he was not
ignorant of the proceedings, the irregularity was not of much
contequence. 11

°[9. Written Statement. (1) On the date fixed under
clause (a) of sub-section (1) of section 8, the plaintiff and the
defendant shall appear before the Family Court and the
defendant shall file his written statement, and attach
therewith list of his witnesses along with a precis of the
evidence that each witness is expected to give,

(2) Where a defendant relies upon a document in his
possession or power, he shall produce it or a copy thereof
in the Court along with the written statement,

(3) Where he relies on any other document, not in
his possession or power, as evidence in support of his
written statement, he shall enter such documents in a list to
be appended to the written statement.

(4) Copies of the written statement, list of witnesses
and precis of evidence referred to in sub-section (1) and
the documents referred to in sub-section (2) shall be given
to the plaintiff, his agent or advocate present in the Court.

(3) If the defendant fails to appear on the date fixed by
the Family Court for his apppearance, then—

(a) if it is proved that the summons or notice was duly
served on the defendant, the Family Court may
proceed ex parte ; provided that where the Family
Court has adjourned the hearing of the suit ex parte,
and the defendant at or before such hearing appears
and assigns good cause for his previous non-
appearance, he may upon such terms as the Family
Court directs, be heard in answer to the suit as if
hecllmd appeared on the day fixed for his appearance ;
an

(b) ifit is not proved that the defendant was duly
served as provided in sub-section (4) of section 8, the

11. 1978 SCMR 335=PLJ 1978 8 197,
12, Subs. by W. P. Act, 1 of 1959, §, 5,
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Family Court shall issue fresh summons and notices
to the defendant and cause the same to be zerved
in the manner provided in clauses (4) and (¢) of
sub-section (1) of section 8.

(6) Inany case in which a decree is passed ex parte
against a defendant under this Act, he may apply within
reasonable time of the passing thereof to the Famil
Court by which the decree was passed for an order to set it
aside, and if he satisfies the Family Court that he was not
duly served, or that he was prevented by any sufficient cause
from appearing when the suit was heard or called for
hearing, the Family Court shall; after service of notice on
the plaintiff, and on such terms as to costs as it desms fit,
make an order for setting aside the decree as against him,
and shall appoint a day for proceeding with the suit +
provided that where the decree is of such a nature that it
cannot be set aside as against such defendant only, it may
be set aside against all or any of the other defendants also

1. Scope. The only provision whereby the Act “requires a party
to pul in appearance may be found in section 9. Under this section the
defendant alone comes under the obligation to puat in appearance and
this provision may rightly be construed as *requiring” the defendant to
appear. There is no provision in the Act which compels a plaintiff to
appear in the Couorp 13

Y[10. Pre-trial proceeding. (1) When the written state-
men'! is filed, the Court shall fix an early date for a pre-trial
hearing of the case.]

(2) On the date so fixed, the Court shall examine the
plaint, the written statement (if any) and the precis of
evidence and documents filed by the parties and shall also,
if it so deems fit, hear the parties, and their counsel.

(3) At the pre-trial, the Court shall ascertain the points
at issue between the parties and attempt to effect a com-
promise or reconciliation between the parties, if this be
possible,

(4) If no compromise or reconciliation is possible the
Court shall frame the issues in the case and fix a date for
B[recording] evidence.

13, PLJ (979 Lah, 26=PLD 1979 Lah, 217.
14. Bubs. by W.P. Act, 1 of 1969, 5. 6 {a).
L5, Ins by W. Pakistan Act, | of 1969, 5, & (&),
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Synopsis
1. Procedure. 4. Framing of issues,
2. Pre-trial hearing, 3. Consolidation of suits.
3. Appointment of guardian, 6. Presence of parties.

1. Procedure. The Acl prescribes u special procedure for trial of
cases which is one of its major objects. Even in the preamble stress
has been 1rid on expeditious seftlement and disposal of disputes relat-
ing to marriage and family affairs, A.trial and proceeding not held in
accordance with the precedure Iaid down in the Act would be rendered
not merely irregular but illegal and void.1%

2. Pre-triel heering. According to section 10 of the Family Courts
Act, as soon as the written statement is filed, the Family Court shall fix
an early date for pre-trial hearing of the case and on that date the Court
ghall examine the plaint, the written statement, if any, and the precise
of evidense, any document filed by the pariies and shall also, if it so
deems fit heir the parties and their counsel. Further according to
sub-section (3), the Court shall ascertain the points at issus between the
parties at the pre-trial stage and attempt to effect cOompromise or
reconciliation between the parties, if this be possible 17

Comipromise or reconciliation. An attempt on the part of the Presid-
ing Judge to c¢ffect a compromise or reconciliation is not a mere question
of technicality. [t is an important function which he has to perform in
cases triabie under the Family Courts Act. Where he fails to doso, he
fails to exercise an essential part of jurisdiction vested in him and thus
acts without lawful authority and such judgment, may be set aside.l®
However, it is not necessary that attempt at reconciliation should be
clearly stated in the order. Where it is clear from the order sheet that

such an attempt was made, the atiempt in the order would nbot vitiate
the proceedings.1¥ ;

Procedure and made of reconciliation. A Family Judge is required
to make attempts at reconciliation between the parties twice; (i) before
the commencement of the evidence and (if) afier the close thereof.
Neither in the Act nor in the rules made thereunder any procedure for
making the attempt has been prescribed. It has been left to the discre-
tion of the Family Judge to do so keeping in view the peculiar
circumsiances of each case. Sometimes, it might become necessary even
during the conciliation preceedings, when positive assertions are being
made by the parties, to put one or the other under oath with a view to
sort out their differences or to seek certain clarification, Other
discussions, allegations, counter-allegations, apologies, etc, might
continue withour putiing the parties under oath. It might not be possible
for a Judge for example to direct a wife to seek apology from her
husband ‘‘under oath™ ; but an undertaking might be so. Similarly
there is no law requiring the Family Judge to record the demeanour of
the parties during the course of reconciliation,20

16, PLD 1975 Lah. 318,
17, 1981 CLC 2431981 LN 19 {Lah,).

18, 193] CLC 243=1981 LN 194-PLD 1975 Lah. [118.
19, PLD 1976 Lah. 1473=1977 LN 1,
200 PLD 1976 Lah, 1598=PLJ 1977 Lah, 321,

=1
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There is no doubt that for effecting compromise or reconciliation,
resence of the parties is necessary so that genuine aitempt, by afford-
ing them epportunity to meet each otiher, may be made. However,
departure at certain stages can be made, in the given circumstances of a
caze and such depariure will not amount to failure on the part of the
Court to comply with the mandatory provisien,2l Therefere in
conciliation proceedings, parties may appear through their representa-
tives.22 It is desirable that at both the stages both the parties thould be
present in person and the trial Court should bave insisted om their
presence because a direct meeting between the spovses would be helpful
1o atiempt a reconciliation. The merc recording, io the presence of the
parties® counsel, of the fact that a reconciliation was oot possible is not
a satisfactory compliance of ihe relevant provision of the law 2%
However the absence of parties is & mere irregularity. It docs not
vitiate the trial. Where the firsi respondent’s suit was beine defended
on bebalf of the petitioner by his father, The fact thal ithe Family
Court had tried to cffeet a conciliation beiwzen the parties, as required
under the said Act, by questioning Lthe petitioner's father on his behalf,
would at the highest be an irregularity, which did pot in any way
affect the outeome of the suit. Therefore the High Court would not
be justified in interfering with the Family Court’s Judgment on this
ground in its limited constitutional Jurisdiction B4

Non-appearance of parties—effect. An opportunity has to be granted
to the parties Lo come [0 s0me compromise or reconciliation and if a
party does not avail of such an opportunity, it means that it does not
wanl compromise or reconciliation and in thal case finding to that effect
should be given by the Judge, Fumily Court, and thereafter further
proceedings may be held voder snbsection (4) of section 10 of the Family
Courts Act by framing issues and fixing the case for recording evidence.
There is oo provision in the Act enabling the Family Court to pass
ex parte decres in the case of failure of a parly to appear at the
pre-irial stage.25

3. Appointmeot of guardian. Under section 25, the Family Couris
have to follow the procedure laid down in Guardians and Wards Act in
matters of puardianship and eustody of minors. This is an exception to
the procedure otherwise laid down by this  Act. The main reason for
this cxceplion is that the Court's powers and duties in appointment of
guardians or in respect of the custody of the minors are in the nature of
parental jurisdiction, the maian question to be considered by the Court
being the welfare of the minor. All that the Court is required to see is
that in passing an order the Court might also consider the personal law
to which the minor is subject, but the paramount consideration is always
onc regarding the minor's welfare and protection of his interest. Neo
case under the Guardians and Wards Act with regard to the custody or

e e e e,

21, 1881 CLC 243=1%81 Law Matés 19 {Lah ).

22, HLR 1978 Civ. 1035,

23. 1979 CLC 647=PLJ 1979 Lah. 424=1579 LM 408,

24. MLR 1978 Civ. 932=1978 SCMR 130=PLT 1978 SC 354,
25, 1981 CLC 243=1981 LN 15 (Lah.}.
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guardianship of & minor can be decided merely by consent of the parties
orf by giving e!fect to any compromise Urder these circumstances a
pre-trial hearing, to induce Lhe parties to effect a compromise in respect
of questions conoected with the guardiaoship or custody of minor
children, is not only unnecessary but even undesirable.l

4. Framing of issues, TIa sub-section (d) of section 10 no conse-
guence has been provided, like the provisions contained in rules | and
3 of Order X1V, C.P.C. if no issues are framed, The word *‘shall”
prefixed before the words **frame the issues” makes the intention of the
Legislature clear that the issues should be framed invariably on the
pleadings of the parties. Since no conmsequence is provided for not
framing the issues, therefore, the requirement in context of the pro-
visions is directory, and &noy omission to frame such issues in the
circumstances would not be fatal to the case nor would the proceadings
be vitiated on that account.® Where the parties were fully alive to the
points invelved in the case and lead evidence accordingly but they did
not requast the framing of issues, and consequently no issues were
framed, the omission to frame the issues was not fatal to the case and
proceedings were not vitiated.? But where the non-framing or improper
framing of an issue prejudiced a party in his defence, the High Court set
aside the decree of the Family Court in its Constitutional jurisdiction.$

5. Consolidation of suits. A family Court may in the interest of
justice consolidate suits for dissolution of marriage and restitution of
conjugal rights.®

6. Presence of parties. Personal attendance of a party in the
Family Court is not indispensible. In the given circumstances of a case
his or her presence may be dispensed with.®

Presence of defendans. Tt is not necessary for the defendant to be
present at all stages of the proceedings in the Family Court. Where
the defendant had appeared at the outset, submitted his written state-
ment and also remained present when the date was fixed for reconcili-
ation and, therefore, had fulfilled his obligation under the provisions.of
the Act. Furthermore, to insist on his personal presence would
necessarily delay the conclusion of the suit which has already been
considerably delayed. The prayer for tie attendance of the defendant
was rightly rejected.?

‘Ex parte’ decree. Where an ex parte deoree is passed in a suit for
dissolution of marriage, by the wife, the husband haz a right to make an

1. PLD [%76 Kar. 506=PLJ 1976 Kar, 203 (DB).

2, PLD 19376 Kar. 506="PLJ 1976 Kar. 203 (DB).

i, PLD 1974 B. J. 4.

MLR 1931 UC 451.

PLJI 1975 Lah. 293=PLD 1975 Lah. 567=1975 LN 42.

i?ll CLC 243=81 Law Notes 19 (Lah.)+FLD 1579 Lah, 217=FLJ 1979
ah. 26,

7. 1931 S5CMR 395=PLJ 1951 5.C. 605,
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application for getling the proceedings set aside on showing cause for

his non-appearance. The Family Court cannot dismiss an appiication

by the husband for setting asida the decree on the sole ground that the

:i'l’ifﬂ-- l:;'as married another person soon after obtaining the ex parte
ECrce.

11. Recording of evidence. (1) On the date fixed for
®[recording of the evidence], the Family Court shall examine
the witnesses produced by the parties in such order as it
deems fit.

(2) The Court shall not issue any summons for the
appearance of any witness unless, within three days of the
framing of issues, any party intimates the Court that it
desires a witness to be summoned through the Court and
the Court is satisfied that it is not possible or practicable
for such party to produce the witness.

W[(3) The witnesses shall give their evidence in their
own words !

Provided that the parties or their counsel may further
examine, Cross-examing or re-examine the witnesses :

Provided further that the Family Court may forbid any
question which it regards as indecent, scandalous or frivo-
lous or which appears to it to be intended to insult or annoy
or be needlessly oifensive in form.

(3-A) The Family Court may, if it so deems fit, put any
question to any witness for the purposes of elucidation of
any point which it considers material in the case.]

(4) The Family Court may permit the evidence of any
witness to be given by means of an affidavit :

_ Provided that if the Court deems fit it may call such
witness for the purpose of examination in accordance with
sub-section (3).

1, Closwre of evidence. There is no provision in thes W.P. Family
Courls Act to the effect that the evidence of a party shall not be closed
in any case.  As it is a brief enaciment simed at securing expeditious
disposal of matrimonial disputes, the Court held that the Family Court
can close the evidence of a party whoe fails to adduce evidenee wilhout
sufficient cause 11

8. MLE 1979 Civ, 114,
8, Sobs, by W, Pakistan Act (1 of 1267), 8, 7(a),
10, Suba. by W. Pakistan Act (1 of 1969), 8, 7 (5.
1. PLT 1932 Lah 2B81=PLJ 1932 Lah. 62=1982 Law Mofes 94,
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12. Conclusion of trial. (1) After the close of evidence
of both sides, the Family Court shall make another effort to
effect a compromise or reconciliation between the parties.

(2) If such compromise or conciliation is not possible,
the Family Court shall announce its judgment and give a
decree.

1, Personal attendance of parties. Personal attendance of the parties
at both pre-trial and trial stage is necessary. The trial Court should have
insisted en their presence because a direct meeting between the spouses
would be helpful in attempting a reconciliation. Therefore, the mere
recording, in the presence of the parties’ counsel, of the fact that a
reconciliation was not possible is not a satisfactory compliance of the
provisions of the law.12 However, where the defendant had appeared at
the outset, submitted his written statement and also remained present
when the date was fixed for reconciliation and, therefore, had fulfilled
his obligation under the provisions of the Act. Furthermore, to insist
on his personal prescoce would necessarily delay the conclusion of the
suit which had already been considerably delayed. The prayer

for personal attendance of the defendant at that stage was rightly
refused, 13

13. Enforcement of decrees. (1) The family Court shall
pass a decree in such form and in such manner as may be
prescribed, and shall enter its particulars in the prescribed
Iﬂglﬁtﬂl‘-

(2) If any money is paid, *{and] any property is deliver-
ed in the presence of the Family Court, in satisfaction of
the decree, it shall enter the fact of payment and the de-
livery of property, as the case may be, in the aforesaid
register.

(3) Where a decree relates to the payment of mon:g
and the decretal amount is not paid within the time specifie
by the Court, the same shall, if the Courtso directs be re-
covered as arrears of land revenue, and on recovery shall be
paid to the decree-holder.

(4) The decree shall be executed by the Court passing
it or by such other Civil Court as the District Judge may,
by special or general order, direct.

(5) A family Court may, if it so deems fit, direct that
any money to be paid under a decree passed by it be paid
in 'such instalments as it deems fit.

o E———

12, 1379 CLC 647=PLJ 1979 Lah. 424=197% Law Motes 408,
13. 1981 SCMR 395=PLJ 1981 5.C. 605.
14, Subs. by W, Pakistan Ord, (X of 1966), 5. 11,
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Synopsks

1. Ezxecution of decree. 3. Adjostment of dower and
2. Dower. ‘zare fhula®
4, Payment by instalments.

1. Execation of decree. Special procedure for the execution of
money decrees has been provided for in sub-section (3) but no special
procedore has been provided for the execation of otheriypes of decrees
and the only logical conclusion in view of the provision of sub-section
(4) is that such decrees are to be executed in the manner provided for in
the C.P.C. There is no other provision for the execution of decrees of
a Family Court either in the Act or in the roles framed thereunder and
it does not s1and to reascn that the decrees of a Family Court other
than those for money were not to be executed and had to remain dead
letters. Therefore, the deecrees for restitution of eonjugal rights and for
possesgion of movable and immovable properties, ete. excluding money
decrées passed by a Family Court are to be executed accordiog to
provisiong of C.P.C18

Several decrees. Where a decree has becn passed for maintenance
of wife and another decree has been passed in a suvit by husband for
custody of children and restitution of eonjugal rights the executing
Court must execute all the decrees independently. The Court cannot
set aside order of maintenance on the ground that payment of mainte-
pance would encourape the wife to disobey the decree for restitution of
conjugal rights and costedy of children 10

2. Dower. A Family Court has exclusive jurisdiction to decide
questions relating to dower. A Union Coungil or Unien Commitles has
no power whatsoever under the Muslim Family Laws Ordinance, 1961 to
decide the matter with regard to dower amount. Therefore an order for
recovery of dower amount by the Chairman Union Council e¢annot be
executed 17

3. Adjustment of dower and ‘zare khula’. Where decree for dower
happens Lo be of same amount which was payable as zare khula. Such
decree could not be executed by Family Court on execution application
of the wife. An order of the District Judge, oo appeal, directing that
zare khula shall be adjusted 2gainst dower amount and deeree for
dissolution of marriage shall become final without any payment.18

4. Payment by instalments. The Family Court has jurisdiction to
allow the degreral amount to be paid by instalments, but when the
decree does not direct the payment by instalments, the Court has no
jurisdiction during exscution of the decree to order that the decretal
amount may be paid by instalments except with the conmsent of the
decree-holder,18

i

15, PLD 1970 Pech. 51=22 DLR (W.P.) 144,

16, 1972 SCM#& 131.

17. PLD 193] Lah, 232=PLJ 1931 Lah. 174,

18, PLI: 1979 Lah. 414=PLJ 1979 Lah. 219=1973 LM 183.
19. MLR 1978 Civ. 631,
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.14, Appeal. 2°[(1) Notwithstanding anything provided
in any other law for the time being in force, a decision
given or a decree passed by a family Court shall be
appealable—

(@) to the High Court, where the Family Court is
presided over by a District Judge, an "Additional
District Judge, or a person notified by Government
1o be of the rank and status of a District Judge or
an Additional District Judge, and

(b) to the District Court, in any other case.]

(2) No appeal shall lie from a decree passed by a
Family Court—

(a) for dissolution of marriage, except in the case of
dissolution for reasons specified in clause (d) of item
(viii) of section (2) of the Dissolution of Muslim
Marriages Act, 1939, ;

(6) for dower not exceeding rupees one thousand ;
(¢) for maintenance of rupees tweaty-five or less per

month.
Synopsis

1. Validity. 7. QGuardianship cases.
2. Forum for appesal. 8. Interlocutory orders.
3, Appealable orders, 9. Second appeal.
4. Dissolution of marriage. 10. Censtitutional  jurisdic-
3. Reslitution of conjogal tion.

rights. 1l. Revisien.
6. Disposal of wife's pro- 12. Court fee on appeal.

petly. 13, Limitation,

1. Validicy. Where the validity of this section was challenged in
Federal Shariat Court. It was held that section 14 deals with matters
of procedure which are beyond the jurisdiction of the Court 2l

2. Forum for appeal. According to section 14 of the Family Courts
Act, 1964, in such cases where a Family Court is presided over by a
Iyistrict Judge, an appeal shall lie to the High Court and in any other
case ta the District Court, which, according to section 2 (21) of the
West Pakistan General Clauses Act, and section 2 (4) of the C.P.C.
means the principal Civil Court of original civil jurisdiction of &
distriet.22

Assignment to Additional District Judge. The District Judgs may
assign appeals or function of entertaining appeals to Additional District
Judpe 23

20. Inserted by W.P, Ordinance X of 1956, 5, 12,
21, 1982 ES.C. Tl

22, PLD 1968 Lah, 987.

23. PLD 1977 Lah, 718 (DB).
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3. Appesalable orders. An order does not mention the reasons due
to which it wss passed, it is not a proper order, especially if it is an
appealable order and an appeal lies against it.24

4. Dissolotion of marriage. A decree for dissolution of marriage on
the ground of failure of the husband to maiotain the wife and also to
perform marital obligations, and also on the ground that the husban.
had deprived the wife of her ornaments and misappropriated them, was
not appealable under this section.®® A decree for dissolution
of marriage on ground of khula is not appealable.® However the bar is
only against appeal filed against the decrees of dissolution of
marriage and not against the decrees of dismissal of suits for dissolution
of marriage ! Where dissolution of marriage has been deereed by the
Family Court a suit for restitorion of conjugal rights by the husband
fails, Therefore, although there is no c¢lezar prohibition against an
appeal from an order of a Family Court refusing restitution of conjuogal
rights, yet keeping in view the object of the law and clear command of
the Legislature, no appeal wounld be competent against an order, refus-
ng restitution of conjugal rights, where a decree for dissolution of
marriage has been passed.2 '

5. Restitotion of conjugal rights. By conferring finality on a decree
for dissolution of marriage, the Legislative clearly intended that (here
should be no revival of any controversy with regard to the existence of
conjugal relations between the parties, Therefore althouzh there is no
clear prehibition against ap appeal from an order of a Family Court,
refusing restitution of conjugal rights, yet keeping in view the objeet
of the law and clear command of the Lepislature, no appeal would be
competent against an order, refusiog restitution of coojugal rights,
where a degree for dizsolution of marriage has been passed.d

6. Disposal of wife’s property. The disposal of property which
would attract the provisions of clause (viif) (d) of section 2 of Dissolution
of Muslim Marriages Act, is a disposal by the busband, without the
wife’s consent, of @ substantial portion of her property, not for her
benefit but for his own selfish ends, and in a wasteful manner, with the
intention of depriving her of her porperty.t 1i is jost disposal - withont
any intention that makes the conduct actionable, [If the dispssal is with
her consent, then the matter should be pursued to the full implications of
that consent. If, for instance, the plaintiff allowed her husband 1o sell
her ‘property or even requested him to do so with the object of deposi-
ting the sale proceeds im a bank and the husband after complying with
the first part of the request appropriated the money to his own use. It
will constitute disposal under the Act. The fact that the disposal was
to mect a pressing need of the hosband does not make the disposal of
property legitimate so as to take it out of the scope of this provision.®

24, 1982 CLC Tvo=MLE 1982 Civ, 121,
25, Law Moles 1973 Lah. 4.
PLD 1976 Lah. 1327,
1970 LN 173 (Lah).
PLD 1968 Lah, 302 (DB).
FLD 1968 Lahore 208 (DB).
ATR 1945 Lah, 56.
PLD 1954 Lah, 614=s7 DLRE W.F, 87 {DB).
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7. Guardianship cases. The obligation imposed by section 25 to
follow the procedure prescribed in the Goardians and Wards Act is an
obligation imposed on the Court, and there is nothing in the sectiom to
support the view that it was intended to regulate the rights of the parties
after the Family Courts had become funcius officio. Therefore in
appeal in guardianship cases, section 47 of the Guardians and Wards
Act is irrelevant to the construction of section 25, because this section
has bzen enacted only in order to regulate the procedure of the trial
before the Family Court. As the District Judges are empowered, under
the rules framed under the said Act, to transfer guardianship cases to
Civil Judges, and, when a Civil Judge acts as the Guardian Judge, clause
{b) of sub-section (1) of section 14 prescribes that an appeal against his
order lies to the District Court.®

As in cases of appeal in guardianship cases section 14 of this Act
applics and limitation is 30 days from the date of judgment.?

The expression “*a decision given" in section 14 was not in any
manner qualified by any such ?mrd as ‘final’ and, thercfore, an order
under gection 12 of the Guardians and Wards Act, 1800 was *‘a decision
given'' and hence appealable under section 14.8

8. Interlocutory erders. Only decrees and final orders are appeal-
able under the Act. No appeal lies against interlocutory orders.® It
would, therefore, be logical to hold that in matters which culminate not
in a decres but a decision the interlocutory orders passed thercin can
also not be appealed againsg, 10

Stay Order. The question of grant or refusal to grant a stay
pending the main matter, is an interlocutery matter and as such the
order does tot amount to a **decision’ contemplated under section 14 of
the Act. Therefore oo appeal lies against it 11

Order setting aside ex parte decree. An order reopening the case
after setling aside an ex parte decree in order to give an opportunity to
the defendant to show cause and to put his point of view before the
Court, does oot amount to a decision within the meaning of section 14
of the Family Courts Act and as such it is not appealable.12

Orders under section 12, Guardians and Wards Act, An order on an
interim application under section 12 of Guardians and Wards Act i3
“a decision given, within the meaning of the words used in section 14
and therefore it is an appealable order.12s

6, PLDy 1981 SC 454=PLJ 1981 SC 816 (PLD 1977 Lah, 911 does npot lay down
correct law).

7. PLD 1973 Kar, 503,
g, NLR 1882 Civ, 121=1982 CLC 799 (DB} (Kar). (Rel. PLD 1975 Kar, 448},

PLY 1972 Lah. 5044 PLD 1976 Lah, 10{5=PLJ 1976 Lah. 6%6=Law MNotes
1976 Lah. 153,

10. 1979 CLC 754=PLJ 1979 Lah. 504.

i11. 1979 CLC 754=PL] 1979 Lah. 504.

12. PL}) 1979 Lah, 575=1979 CLC 364~=1579 LN 550.
124, 1932 CLC 441 (Kar.),
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Congtiturional  jurisdiction, If interlocutory orders  repardiog
framing of additional issuss summoning of witnesses and closing of
evidence are challenged in constitutionzl jurisdiction, it would delay
the adjudication of matrimonial disputes and would therefore resultin
defzaling the object for which this Act was promulgatad. 13

9. Second appeal. The words, “decision’” and ‘‘decres’ unsed in
sub-section (1) of scetion 14, refer to the original decision or decree
given by a Court of first instance and not by an appellate Court, The
purpose of the statate is to shorien the proceedings; therefore, no second
appeal or revision has been provided.14

10. Constitutionsl jurisdiction. There isno bar to a writ petition
where the appellate Court has not exercised appellate  juris-
diction in go far as it has not coasidered the plea raised by the appellant
that she was entitled to dissolution of marriage on ground of &hule, the
High Court set aside the order dismissing the appeal in writ jurisdic-
tion and directed the appsliate Court to hear the appeal afresh and
decide the pleal® But no constitutional petition has to challenge an
ord:r in app=al on the ground that the evidence in the case has not been
properly appreciated.16e

11. Revigion. Even if the Family Courl is regarded as a Court
subordinate to the High Couri, the effect of section 17 of the Actis to
exclude the orders of the Family Courts from the operation of §, 115,
C.P.C. and the said provision of law i3 not available for obtaining
revision of an order passed by the Family Court.18

1Z. Coort fee on appeal. A suit for maintenance involves an
ascertained sum and that being so provisions as contained in section 7 of
thz Court Fees Act would be applicable and the amount of Court-fee will
bz computed under Article 1 of Schedule | of the Court Fees Act.i?
Where defizient Court fee has been  paid on 2 memorandum of appeal
the High Court can in coastitutional jurisdiction direct that the judg-
ment and desrce in appeal will oot take effsct till deficiency in Court fes
is made up 17

13 Limitation. Where a writ petition is filed in bona fide belief
that remedy by way of appeal was not available, an extension in
limitation for appeal may be claimed on that ground 18

15. Power of Family Court to summon witnesses. (1) A
Family Court may issue summons to any person to appear
and give evidence, or to produce or cause the production of
any document : Provided thai—

(¢) no person who is exempt from personal appearance

13, PLJ 1982 Lah, 62=1982 Law Notes 54.

14. 1980 CLC 550+-PLD 1578 Lah 701+FLD 1970 Kar. 293=1570 LN 174+ PLD
1971 Lah, 813=[973 LN 4,

15, PLD 1975 Lah. 1118,
154, NLR 1982 CLJ 348,

16. PLD 1520 Pegh, 246+ 1980 CLC 205+ PLD 1970 Lab, 641-+PLD 1971 Lah, 875=
1971 LN 605+PLD 1971 Kar. 118.

17, PLJ 1981 Lsh, 181.
15. PLD 1976 Lah. 1317.
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in a Court under sub-section (1) of section 133 of
the Code of Civil Procedure, 1908, shall be required
to appear 1n person ;

(b) a Family Court may refuse to summon a witness or
to enforce a summons already issued against a
witness when, in the opinion of the Court, the
attendance of the witness cannot be procured
without such delay, exfensa or inconvenience as in
the circumstances would be unreasonable.

(2) If any person to whom a Family Court has issued
summons to appear and give evidence or to cause the pro-
duction of any document before it, wilfully disobeys such
summons, the Family Court may take cognizance of such
disobedience, and after giving such person an opportunity
to explain, sentence him to a fine not exceeding one hundred
rupees,

16. Contempt of Family Courts. A person shall be
guilty of contempt of the Family Court if he, without lawful
excuse—

(@) offers any insult to the Family Court ; or

(b) causes an interruption in the work of the Family
Court ; or

(c) refuses to answer any question paut by the Family
Court, which he is bound to answer ; or

(d) refuses to take oath to state the truth or to sign any
statement made by him in the Family Court ; and
the Family Court may forthwith try such person for
such contempt and sentence him to a fine not exceed-
ing rupees two hundred.

Synopsis
1. What is contempt of Court. 4. Contempt must be com-
2. Taterruption in the work mitted  within  view or
of the Court, presence of Court,
3, When Court would act 5., Summary procedure,

uoder the section.

1. What is contempt of Court. The law gives wide powers to
Superior Courts to punish their contempt but the position of the Coneili-
ation Courls is entirely different. The law punishes a person only when
he offers insull to the Court while the Court is functioning as such act
he docs so without Tawful excus:, Where he has lawful excus for
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making any impatations against the members of the Court or for eriticis-
ing their procedure, he cannot be said 1o have come within the mischief
of the scction, It is not 4 sine qua non 1hat alleged iaterruplion musi
delay the proceedings of the Court for any length of time. The deter-
mining faclor is not the duration of the time but the nature of the act
committed by the accased, 19

2. Intersaption In the work of the Conrt, It is contempt of Court Lo
interrupt the work of the Court. It is immaterial whether the interrup-
tion is for a jong time or for a short time. ApY inoterruption would
bring the case within the mischi=f of Lhe section ; if the intention iz ta
interrupt the work of the Court, However, the Courts should not be
unduly sensitive or touchy about their dignity. A mere audible remark
oot meant for the Court should not be taken as ap interroption or
interference in the Court’s work, 20

3. When Court would act under ihe section. When acting under this
section the Court is both a prosecutor and a Judpe and therefore the
power should be used only in exceptional cases.®l It has been held that
though the Court is entitled 1o maintain the dignity of the Court, yet it
should not be too sensitive and too ready to fake offence where none iy
intended,®2 or where the contempt iz of a trivial nature 28

Lawyer, Lawyers arc expzcted (o show doe respect to a Court and
the Coutt, on its part is required to be reasonably indulgent to a lawyer
and to exercise such control and patience as are calculated to promote
the calm and unruffled climate of a Court of law. 24 A lawyer should
never forget that however important in substance or principle a matter
may be, which he is placing before ihe Court, his own dignity asa
lawyer obliges him o place it before the Court in the maonct of a
submission, couched in the tradiliona] language of couriesy that is
due te the Court. He will find that any stand which he takes in
support of a right principle will always gain in streopth and effec-
tiveness if it is supported by appropriaie courtesy. B8

4. Contempt must be committed within view or presence of Conrt.
The summary power under the section extends to offences mentioned
therein committed in the view or presence of the Court.d The section
will oot bz attracted if a statement, alleged to be an  insuvlt or interrup-
lion, i3 made within the hearing of the Court but not withio itz
presence, 2

The Court, when sitling in any stage of a judicial proceedings, is

19. AIR 1918 Lah. 65,
0. 1969 P. Cr, L.J. 627,
Il AIR 1916 Mad, 648,
22, AIR 1925 Lah. 210+AIR 1921 Leh, 102+ AIR 1961 Mad, 648.
23, 1963 Pun. L.R. 29413 Crl. L, Jour 576 [Lahj,
24, 1963 P, Cr. L.). 682=19 DLR 354 (DB),
23, PLD 1966 8C 34=17 DLR (5C) 608.
L AIR 1919 Cal, 44+ AIR 1953 Tri. 50,
1. AIR 1963 Tripora 50.
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deemed present in every part of the place set apart for its own use and
for the use of its officers and witnesses.d

5. Summary procedure, The Family Courl has been given the power
of summary trial of the accused. But this dots pot mesn that the
acctiszd may be punished by the Court without giving him an opporiupity
to explain his conduct, it is necessary for the Ccurt to state to him
particulars of the offence of which he 15 accused and to give an oppol-
tunity to him of explainipg and correcting any misapprehension as to
what had, in fact, been said or meant by him, It is only after affording
this opportunity that the Court should make up its mind whether any
intentional insult was offered. This is particnlarly mecessary becaunse
the Court itself is the prosecutor and the prosecution witness and there
is to he po trial or szamination of witnesses and the only opportunity
for the accused to make a statement is in reply to the notice of charge
against him. If this is not done it would amount to a miscarriage of
justice and would be fatal to the proceedings.d

‘17. Provisions of Evidence Act and Code of Civil
Procedure not to apply. (1) Save as otherwise expressly
provided by or under this Act, the provisions of the Evidence
Act, 1872, and the Code of Civil Procedure, 1908 s[except
sections 10 and 11] shall not apply to proceedings before
any Family Court. :

(2) Sections 8 to 11 of the Qaths Act, 1873, shall apply
to all proceedings before the Family Courts.

Synopsis
1. Scope. 5. ‘Transfer of cases.
2. Impleading  heirs  of 6. Fresh plaint, if may be
deceased party. filed
3. Proof of dotuments. 7. Applicability of Oaths
4, Party failing to adduce Act, '
evidence. B, Revision.
9 Judgment.

1. Scope The application to the Family Court of the Evidence
Act and C.P.C. except sections 10 and 11 has been definitely excluded,
but the procedure prescribed “'in™ not **by” or ssunder™ the Guardians
and Wards Act, 1890 has been rotained. This siluation cannot be so
ipterpreted as to bring C.P.C. again, through a back door, to take iis
old place in guardianship proceedings. This will amount fo repealing
section 17 of the West Pakistan Family Courts Act, 1964.9

3. ATIR 1917 Cal. 428+ AIR 1919 Cal, 44 (Contempt committed in the office et
apart for the Court).

4, AR 1963 Tripura 30.

5. Suks. by West Pakistan Act XV of 1967, 8. 2.

G, FLD 1967 Lah, 977 (DB).
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2. Impleading heirs of deceased party. Though C.P.C. does pot
apply 1o Family Courts vet where in & matter the Family Court has
exclusive jurisdiction, and the right to sue survives, substitution of heirs
cannot ba refosed on the ground that provision for it exists in  Civil
Procedure Code and those provisions have not becn made applizable to
Family Court. Such an approach amounts to refusal to exercise
jurisdiction vested in the Court, and may lead to manifest iojustice.?

3, Proof of decoments, The technoical provisions of Evidence Act do
not apply to proceedings before the Family Court. Therefore the mere
fact that & party has failed to formally prove 3 document placed on the
file of the Court would not be sufficient for the Court to refuse to potice
the document. The proceedings before a Family Ceourt are both
adversary as also inquisitorial, Lf, for any reasoo, may be on account
of the act of the Court or otherwize, through innogcent mistake, a party
fails to perform a techoical ace, it is the duty of the Court 1o make
necessary enqguiry, if the question is of substantial nature, In this case,
apart from the petitioner it was the duty of the Family Judge also to
frame correct issues aod slso to take note of any materiz]l lying oo his
own record in connection with a question of real controversy between
the parties.®

However that does not affect the power of the Court to evaluate
evidence, Therefore merely because docoments have been placed on the
regord, th: Court need not accept them as trug and geouine. It may,
when they are in the interest of the maker who produces them, refuse Lo
altach apy weight to them.®

4. Party failing to addoce evidence. If a party fails te adduce
evidence without sufficient cause, the Family Court has jorisdiction to
order the closing of his evidence 10

5. Traosfer of cases. A casec pending before a Family Court cannot
be iransferred to another Court under the Code of Civil Procedure but
the High Court can under Art. 102 of the Constitution of 1962 which
corresponds to Art, 203 of Constitution, 1973, order the transfer of a
case from one Family Court to another, 1 But soch power caoool be
excrcised by way of relicf unless defect, is found in the Court tryinga
family suit, which it is necessary to rectify, in which case the High
Court would act under this provision, being respoosible for (he
administration of justice. Such relief cannot be graoted ex debifo
Jfustitige merely zt the bahest of the party and that too forits
conyenience, 12

6 Fresh plaint may be filed. Where a plaint was returned to the
plaintiff to bz presented to the proper Court. He did not present that

7. Law Notes 1972 Lah. 428,
g8, NLR 1981 UC 451 (Lah).

9, MNLR 1982 Clv, 116 (Kar).

10. 1982 Law Notes 94=PLJ 1982 Lah. 62.

11. PLD 1968 Lah. 987.

12, PLD 1976 Kar 68~PLJ 1976 Kar. 83 (DB) (But see 1976 LN 412},
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plaint to the Court but presented a new plaint to it. It was held that
he could not be penalized for that act. The presentation was legal
because the provisions of section 9 and Orders 7 to 9are not applicable
to procecdings under this Act,13 _

7. Applicability of Oaths Act. Sections § to 11 of the Qaths Act
have been made applicable to the proceedings under the Act,

Sections & to 11 read as follows r—

“S.8. If any party to, or witness in any judicial proceeding
offers to give evidence on oath or solemn affirmation
in any form common amongst or held binding by,
persons of the race or persuasion to which he belongs,
and not repugnant to justice or decency, and not
purporting to affect any third person, the Court may,
if it thinks fit, notwithstanding anything hereinbefore
contained, tender such oath or affirmation to him.

5. 9. If any party to any judicial proceeding offers to be
bound by any such oath or solemn affirmation as is
mentioned in section 8, if such oath or affirmation is
madse by the other party, to, or by any witness in, such
proceeding, the Court may, if it” thinks fit, ask such
party or witness, or cause him to be asked whether or
not he will make the oath or affirmation

Provided that no party or witness shall be cnmpél!ed to
attend personally in Court solely for the purpose of
answering such question.

S. 10. If such party or witness agrees to make such oath
or affirmation, the Court may proceed to administer
it, or, if it is of such a nature that it may be more
coveniently made out of Court, the Couri may issue
a commission to any person to administer it, and
authorize him to take the evidence of the person to
be sworn or affirmed and return it to the Court.

S. 11. The evidence so given shall, as against the person
who offered to be bound ag aforesaid, be conclusive
proof of the matter stated.”

Effect of statement on oath, The object of oath is to substitute
superhuman retribution for falsehood, for earthly punishment. Actual
words or ¢ceremonies used for the purpose are immaterial. 14 The Oaths
Avcl does not concern itself with any agreement, compromise, or adjust-
ment in a suit. It only provides for a procedure by which certain facts

I3 1982 CLC 22=1%E| Law Notes 621.
14, AIR 1924 Oudh 442,
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may be held to be conclusively proved as against the party which offers
to be bound by the oath administered under the Act, Therefore where
a decree follows in respect of the whole or part of the subject-maiter of
4 suit on the basis of a statement made by a party, or a witoess, on oath,
In pursuance of the agreement of the parties to the suwit, the decree
should be regarded as a consent decree. But if the inteotion of the
parties is not to obtain a decision of the whole or part of the subject-
matler of the suit, but is only confined to fnding a short cut for the
proof of some fact or facts in controversy by means of a statement on
©oath, no decree can immediately follow such ocath and the question
ufldet&rmining the nature of the decree insuch a case does oot really
arise,

Court cannot order a person to oppear for taking oath, It is a rule
of prodence that unless both partics agree to  be bound by the special
oath of a witness or a party, the special oath is not to be administered 18

Section 9 of the Oaths Act, 1873, which enables the Court to give
effect to an offer by one party to be bound by the oath of the opposite
party, provides that **no party or witness shall be compelled to attend
personally in Court solely for the purpose of answering such question™,
i.e, whether or not he will make the oath1? Therefore where a defen-
daot desires that the plaintiff should be required to appear in Court to
state whether or not he is prepared to make a certain statement oo solemn
affirmation, the order of the Court dismissing the suit on the grouad
that the plaintiff has disobeyed the order requiring him to attend in
perion js without jurisdiction, or at all evenmts the Court acts with
malerial irregularity,18

Form of oath. The path or solemn affirmation referred to in 8, 8,
Oaths Act may beinany form common amongst or held binding by
persons of the race or pursuasion to which *'the deponent” belongs and
not repugnant to *justice or decency™™.1® An oath of ralag whereby the
person taking the oath swears that if he makes a false statement his wile
would stand divorced is not indecent. It can be taken under this section 20

Offer and acceptance of decision on basis of path. Sections 9 and 11
of the Oaths Act do not require that all parties in a suit should agree 1o
be bound by an path. The evidence given on path is binding as against
those parties who have offered to be bound.?1

Where a party offers to be bound by & Special Oath to be taken by
the other party and the other party accepts the offer, there i3 a com-
pleted agreement between the parties even though no ocath ia taken.
Taking of the oath is the performance of the agreement and does not

15. PLD 1961 Lahore 823=PLR 1962 (2) W.P. 431 (IDB).

16. AIR 1952 All 678=1952 Cri. L. Jour 1183,

i17. PLD 19605.C. 301=1960(2) P.3.C.R. 172=12 DLR §,C, 261,
18. AIR 1950 Pat. 180,

15, PLJ 1981 Lah, 1794+ ATR 1954 MNag. 56.

20. 1981 CLC 565=PLJ 1381 Lah. 179,

21, AIR 1929 All 759 (DB).
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affect ils making.2? To allow a party to resile, without adequate
reasons, from an undertaking of this nature would amonnt to allowing him
to play the game of hids and seek with the other party and even to
abuse the process of the Court, This situaiion, howewer, does not  lead
tothe conclusion that onee an offer has been made and accepted or when
evidence on oath has been given and recorded, it becomes impossible for
one or both of the parties to be relieved of the consequences 23

Where a party offers to be bound by the statement on oath of
any of the opposite parties under section 9 of the Oaths Act and the
eppesite party accepts the offer, there is a completed agreement
which cannot be revoked and he cannot resile from such an offer
unless there be sufficient ecause to the satisfaction of the Court for
allowing the offerer to resile. 2  The regson is that a transaction can,
in certain circumsiances be vitiated by misunderstanding, misrepre-
sentation of fraud and that there can also be an agreement amongst
the parties to depart from the course adopted by them and to take
a different line of action for the settlement of their disputes. Even
an irrevocable agrcement may, unless there is any legal impediment, be
revoked or medified by the agreement of the parties, because the
authority and the force of such an agrecment is nothing more than the
consensus of the parties.® But he can resile from it if there has been
no such aecepiance or counter-coffer by any other party to judicial
progesding 1 :

Oath by third party. An agreement that the Court may decide the
matters in dispuie between the partiss in accordance with the statement
on oath of 4 third person iz not covered by the provision: of the Oaths
Act 2

Place and time for taking oath. Apreement to take an oath must
specify form of oath and place where it is to be administered.? An
oath should be taken in the presence of the parties to be bound by it ¢
Where an agreement was to take an oath on a particular day but the oath
was taken on a later day, burden lies on the person who relies on the
cath lo show that the time was not the essence of the contract.B

Discretion of Court to administer ooth or not to administer it. The
Court has discretion to administer an cath or not to administer it even

e e e

22 AIR 1952 All 382=1LR 1953 (1) All 494 (FB).
23. PLD 1972 Kar, 622,

24 AIR 19352 All 882 (FB)H+-AIR 1352 All %0 (FB)+ATR 1959 Punj. 252 (DR)+AIR
1957 Orissa 226 retraction capoot be  mllowed after the oath
ig administered)+ AIR 1946 Lah, TEB+ATR 1927 AJl 3804+ ATR 1941 Lah. 1734+
ATR 1226 Lah, 240 (Court has discretion to allow retraction on good groond.
But retraclion cannot be allowed after the oath is administercd}+38 Pun.
L.®t. 1171+ 65 Ind Cas, 700 (DB) (Lah).

25. PLD 1972 Kar. 622,

AIR 1952 All 382= LR 1358 (1) All 494 (FR).

FLD 1970 5.C. 241 =22 DLR (5C) 146=1970 SCMR 421.
21 Mad, L, Jouar 613,

3 Low Bur Raoi a0,

AIR 1919 Mad. 615 (DB).
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after an offer hae been accepted by the opposite pariy® Where a
challenger who offers to be bound by an oath on condition precedent
that he should perform certain act im the proveedings for admi-
nistration of oath, fails or refuses to do the act as agreed, he must be
deemed to have waived that condition snd cannot ipsist upon il. The
duty of administering the oath under the Act devolves on the Court and
it cannot be said to be acting in excess of its power if it orders the
Commissioner to be appointed by it, to perform certain things which the
challenger refuses to do in spite of his agreement.”

Court must give decision on oath, Even when the procedure of
sections 9, 10 and 11, Qaths Act has been gone through, the Court is
still reguired to pass s judgment.® Where the defendant offers to
be bound by the statement on oath made by the plaiotif on & certain
question and agrees that if the statement is mace 1he suit may be decreed
Bgainst him, and the statement is duly made by ihe plaintiff, there is
no issue of law or fact to go into and the plaintiff is entitled Lo a decree
as prayed for by him 2

Default in taking eath., Unless oath is taken in pursuance of an
agreement, the case cacnot.be disposed of on the basis of default
either on behalf of challenger or by the acceptor. Provisions of §. 11,
Oaths Act can only be attracted after the oath hed becn taken in
gccordance with the agreement arrived at between the parties as
mentioned in sections 9 and 10 of the Act 10

Party resiling from agreement to toke cath. Where the parly agree-
ing to abide by the oath of his apponent imposes fresh conditions
at the time of taking oath, the party taking oath has a right to
enforce the agreement originally entered into and if he takes the
oath according to the original agreement, evidenmce will be copcluzive
against the other party. 11 Once the defendant agrees to take speciat
oath, the plaintiff cannot resile from the agreement and the statement
made by the defendant iz binding on the plaintiff, even if it was made
after the plainliff’s reiractjon 12

‘Res judicata.’ Effect of oath taken under the Act is merely to
furnish conclusive evidence on the matter in issue and a decision on
oath is res judicata1®3 Therefore any further evidence that may be
taken should be limited to matters not proved by oath.1%

6, 31 Pun, LE. 1171,
7. AIR 1938 Mad, 385 (DB).
& AIR 19359 All 93 (DB).
9. AIR 1519 Lah. 138=1919 Pun, Re. No. HIELATR 1924 All 126,
10. AIR 1238 Mad, 385 (DB).
11. 21 Mad L, Tim 613 (DR).
12. ATR 1931 Cal, 549 (DB).
13. 36 Mad, 287 (DE),
14, 22 Mad 234 (DBL.
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Unless a party coffers to be bound by a special oath, the state-
ment cannot be conclusive evidence for the purpose of section 11, Oaths

Act1® Therefore a decision by oath is conclusive only as against the
person who offered lo be bound 18

8. Revision. In view of provisions of section 17 of the W.P.
Family Courts Act whereby application of Civil Procedure Code have

been excluded, there is no scope for preferring a revision petition to the
High Coart .17

9. Jodgment. Sioce Order 20 of the Civil Procedurs Code itself is
inapplicable to proceeding under the Aet, it cannot be urged that the

judgment is vitiated merely for the failure of the trial Court to discuss
each and every picce of evidence 18

18. Appearance through agents. If a person required
under this Act to appear before a Family Court, otherwise
than as a witness, is a pardahnashin lady, the Family Court

may permit her to be represented by a duly authorised
agent.

Synopsis
1. Advocate, right of, to appear. 2. Appearance throngh apent.

1. Advocate, right of, to appear. The provisions of section 18 which
enable the Court to permit an authorised agent to represent a
pardanashin lady do:s not in any manner take away the right of a
counsel to appear and act for and on behalf of his client. Such a right
is recognised by section 22 of the Legal Practitioners and Bar Councils
Act, 1973 and it is by virtwe of that provision that he is “entitled to
appear or act™ for his client.1?

2. Appearance through agent. This section by itself does not cast
any cbligation on any person to put in appearance. On the contrary it
iz an enabling provision which invests the Court with powers to dispense
with the legal “‘requirement”’ in relation to appearance by any person
and to admit that person to be represented through an authorised agent,
The occasion for exercise of power onder section 18, would, therefore,
arise only if it is shown that any person is “‘required” by any of the

et o e

15, AIR 1928 Bom, 285=52 Bom, 205 (DB).

16. AIR 1918 Lah. 128 (DB)+ AIR 1923 MWap. 180+ATIR 1929 All 75% (DB)+AIR
1924 Bom. 511 (DB). (But docs not prevent Court from attempting to establish
that particular statement was falge in fact and to the knowledge of maker4
AIR 1926 All 577 (Facts that easze was decided on oath of defendant is not
suffcient ground for refusing defendant opporiunity to prove to satisfaction

of Court that the claim had been made on false document)+AIR 1925 Oudh
104.

17, 1982 CLC 205 (Kar.}+-PLD 1980 Pesh 246+ FLD 1971 Kar. 118+PLD 1972 Kar,
410+ PLD 1270 Lab. 6414-PLD 1971 Lah, $75=1971 Law Notes G05.

18. PLD 1977 Lah. 328=PLJ 1977 Lah, 101,
19. 1981 SCMR 395=FPL)J 1982 8C 605,



5.1, N. 1] W. P, FAMILY COURTS ACT 131

provisions of the Family Courts Act, 1964 to appear before the Court

and that person being a pardanashin lady wishes to appoint an authoris-
ed agent 20

19. Court-fees. Notwiths tanding anything to the
contrary contained in the Court Fees Act, 1872, the court-
fees to be paid on any plaint filed before a Family Court
shall be rupee one for any kind of suit.

PUNJAB AMENDMENT
Substitute *"“rupees fifteen for rupec one™,
Punjab Act 14 of 1973, 8. 9,

1. Appeal, Court-fee on. This section applies to plaints only Court
fee on appeal under this Act js to be paid ad valorem under section 7.
Court Fee Act.f1

Condonation of delay, The Muslim Family Laws Ordinance does not
embody any provision making section 5 of the Limitation Act applicable
to it. The mere fact that the said Ordinance does not expressly exclude
application of section 5 of the Limitation Act to proceedings under the
said Ordinance would, by itself, not extend the application of sceiion 5
of the Limitation Aet to such Proceedings. NMNon-tXistence of any
Provision in the said Ordinance excluding application of section 5 of (he
Limitation Act would have been of some consequence if section § had
also been mentioned in clause (a) of sub-section (2) of section 29 of (he
Limitation Act but since that has not bzen done, the non-existence of
the aforementioned provision is of no avail to the petitioner seeking
condonation of delay in filing an application for revision. Therefore a
time-barred revision application cannol be admitted by applying 10 it the
Provisions of section 5 of the Limitation Act. 22

20. [Investment of powers of Magisirate on Judges.
Government may invest any Judge of a Family Court with
powers of Magistrate First Class to ®[make order for
maintenance] under section 488 of the Code of Crimipal
Procedure, 1898,

Synopsis
1. BScope, 3. Maintcnanc_& of children
2, Maiotenance of wife under Mopslim Law.
uoder Muslim Law, 4. Maintenance of childrep

under seciion 488, Cr. C P,

1. Scope. The Family Court may exercise the jurisdiction of an

—— e .

20. PLT197% Lah 26—=PLD 1979 Lah, 21T=197% Law Motes 53.
21. PLD 1972 Lah, 716 (DB)}L Law Motes 1574 Lah 654,

22, 1982 Law Motes 86 (Lak).

i3, Subs. by W.P. Ordingece, X of 1956, 5. 13,
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ordinary Civil Court and order the payment of maintenance to the wife
or child of a man. This is unlike the Union Council which can grant
maintenance to the wife aloae,

The Family Court if so empowered under section 20 may also act as
a Criminal Court under sectiion 488, Cr. P.C. and order the payment of
maintenance to the wife and children under that section. It muost,
however, be noted that though a Family Court can act under section 488
yet a Magistrate eannot so act. Section 5 read with section 20 of West
Pakistan Family Courts Act, 1964 has ousted the jurisdiction of the
Magistrates to deal with applications under section 488, Cr.PCH In
fact the provision as contained in cection 488, Cr, P.C. has becoms
redundant and the guestion of conferring powers upon the Family Court
under that provision may not arise atall. The Famiily Court has now
exclusive jurisdiction to entertain, hear, or adjudicate upon the matter
relating to maintenance.l

2. Mailotenance of wife under Muslim Law. Under Muslim Law it is
the duty of the hushband to maintain his wife. She is not entitled to
maintenance when she refuses to go to her hushand’s house without
sufficient cause or is otherwise disobedient, However, if the refusal or
disobedience is justified by non-payment of prompt dower or she leaves
the husband’s house on account of his cruelty, the husband is not
absolved of the duty to maintain the wife because separate maintenance
can be claimed by the wife when the busband has turned her out or the
treatment or misunderstanding between them is such that it is irremedi-
able and her return to the husband’s house is likely to give rise to fresh
\roubles and disputes.? But she is entitled to a decree for past maintes
pance, unless the claim is based on a specific agreement.®

Delay in coming to Court The mere fact that a neglected wife has
been hesitant in promptly coming o the Court or has been pursuing
alternate remedies out of Court cannot in all fairness be so construed
as to deprive her of the right of maintenance from the day when the
canse of action agcrued to her. The Court have the jurisdiction to grant
such maintenance subject to consideration of limitation and the relevant
circumstances of each case.®

Malntenance cannot be claimed under section 488, Cr. P.C, The
provision as contained in section 483, Cr. P.C. has become redundant
and questiop of conferring powers upon the Family Court uader that
provision may not arise at all, The Family Court has now exclusive
jurisdiction to entertain, hear, or adjudicate upon the matter relating

10 maintenance.® A comparison of provisions of section 488, Cr. B.C.
and of the West Pakistan Family Courts Act, 1964, indicates that the

24, PLD 1969 Pesh, 62-+PLD 1969 8.C. 187=21 DLR 5.C. 123,
{. PLD 1981 Lah. 761=FPLJ 1981 Lah. 424+ PLD 1963 5C 187=21 DLR (SC) 123,
2, PLD 1971 Lah. 866=Law HMotes 1971 Lah. 601 (DB).
3. (1881} 6 Cal, 63L
4, PLD 1966 (W.P.) Lahore 703 (DB).
5, PLD 1981 Lah, 761=PLJ 1981 Lah, 424+PLD 1969 SC 187=21 DLR (SC) 123,
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provisions of West Pakistan Family Courts Act are of a more beneficial
nature which enlarge not only the scope of the enguiry buot also vest the
Court with powers of giving greater relief with a right of appeal.
Furthermore, the combined effect of sections 5 and 20 of the Aet is
clearly to give exclusive jurisdiction to the Family Courts without, in
any way, diminishing or curtailing rights already possessed by a litigant
with regard to the scheduled matters. It has been held that looking at
the provisions as a whole it is therefore, clear that the Family Couris Act
has only changed the forum, altered the method of the trial and
empowered the Court to grant better remedies. It has, thus, in every
sense of the term, brooght about only procedural changes and has not
affected any substantive right. It has been held that according to the
general rule of interpretation, thersfors, a procedural stalute is to be
given retroactive effect unless the law coatains a contrary indication, and
there being no such iodication in the Family Courts Act, the Act affects
also pending proceedings and the Magistzates have no longer any
jurisdiction either to entertain, hear or adjudicate upon a matter relat-
ing to maintenance 8

3. Maintenance of children onder Muslim Law, A fatheris bound to
maintain his sons till they have attained the age of puberty and his
daughters till they are married, The law permits the children to claim
maintenance even afier attaining of the age of majority, if they are
unable to maintain themselves.? He is bound to maintain them even
when they are in the lawful custody of some one else. If however the
children have independent means of their own the father is not bound to
maintaio them. If he be poor he can charge their maintenance on their
property. A father is not bound to maintain his adalt sons unless they
are disabled by infirmity or disease.8

Age of the puberty. In the matter of maiotenance the age of
puberty and nol the age of majority under Majority Act, 1875, isto be
considered.

Disabled by infirmity or disease. Though one is actually able to work,
yet if the work he can procure is mot suitable or proper for him, he is
held to be weak and unable to mainotaio himself.®

Maintenance or *hizanas’. The father who is natoral guardian of his
minor child is responsible for providing funds for the child’s maintenance
alithough the hizanat or custody of the child belongs to the motherl? or
the maternal-grandmother of the child1l Even where a wife in her
application for mainienance did not expressly demand maintenance for
the children, the Court allowed maintenanee for them.12

6. PLD 1981 Leh. 761=PLY 1981 Lah, 424,

7. PLD 1947 Dacca 375,

8. Bailllie 45% aod 462 { Hedava 148,

9, Baillie 462,
10. PLD 1961 Lah, T68+4PLD 1954 Pesgh, 13.
11, AIR 1935 Oudh 492=153 1.C. 581.
13. PLD 1961 Kar. 12=PLRE 1960 (1} W.F. 473,
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If the father has any right of custody of his children, he is entitled
to coforce that right but the fact that he has not done so or that his
children are residing elsewhere does not deprive them of their right to
¢laim or recover maintenmance from their father.1?® It was held in an
garlier case that if the father has the right to the custody of the child
and he refuses to maintain the child wonless he is given into his custody,
the refusal would not be considered unjostified and maintenance for the
child cannot be decreed.1? But in another case it was held that it wounld
be cruel to refuse to give maintenance to & child who was living with his
mother after the termination of the period of hizamat of the mother.
The father’s responsibility to maintain the child should not be
restricted to condition of his staying with the person who might be entit-
led to the Afzanat according to Muslim Law. As loog as the child is with
the mother she must be provided with sufficient means to maintain it.
If the father has the right to the custody of the child he can at zay time
institute proceedings for that purpose. A father may be according to
Muslim Law entitled to the custody of the child but the Court in a
proper case may refuse to give the custody to him in case it comes to
the conclusion that it would not contribute to the welfare of the minor
if he be removed from the custody of the mother and handed over to
the father.l® Where the mother has a right to the custody of the child,
the father is bound to maintain the child when she is in her custody,
Therefore, even whers the mother is wilfully living apart from the hus-
band, the latter is liable to maintain the children living with her. He
cannot refuse to do so on the ground that the wife should come back and
live with him.1%

Daughter living away from father. The daughter does not have an
unrestricted right to live as and where she likes and to impose an obli-
gation on her father to provide separate maintenance for her even
though he may be willing to keep her in his house and maintain her,1?
but maintenance may be decreed where circumstances afe such that the
daughter is justified in living away from the house of the father,1® or
where the Court gives the custody of the child to some ¢ne other than
the father.l® Where the petitioner’s right to cusiody has been rejected
by the Goardian Judge, the matter stands concloded and order of
maintenance is (o be enforced notwithstanding the fact that the girl has
attained puberty.®0 '

Where the child has means of his own. A child having means of his
own is oot entitled to any maintenance from his father. The obligation
10 maintain children extends only to such children who are in need of

13. PLD 1961 Lah, 733 (DB)+ ATR 1941 Mad. 582=198 1.C. 870.

14, PLD 1957 Lah. 2204-PLD 1969 Lah. 62.

15, PLD 1969 AT & K 42419568 P, Cr. L J, 1701 (Kar.)+-PLD 1961 Lah. 733 (DB).
16. PLD 1965 Karachi 187.

17, PLD 1958 Lah. 5964 AI1R 1945 Bom. 390=47 Bom. L.R. 345,

18. AIR 194] Bom, 369.

19, PLD 15537 Lah, 220} PLD 1958 Lah. 596.

0. PLD 1969 Pesh, 134=21 DLE (W.P ) 28g.
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maintenance,® Where it was proved that the child was an '‘able
bodied” person, who could earn his livelihood, and had, in fact, been
earning his livelihood, independently, the Court refused to grant mainte-
nance as his case was not covered by this section. =2

Daughter-in-law. It is incumbent on_a father to majntain his son’s
wife, when the son is young, poor, or infirm?® but there is no such obli-
gation in the case of the widow of a son . 2%

Among Kutchi Memons governed by Hindu Law in suceession and
inheritance, a daughter-in-law widowed after the death of her father-in-
law is not entitled to maintenance out of the estate left by the father-in-
law to his heirs. The condition precedent attaching to the moral
liability of a father-in-law to maintain his davghter-in-law is the prede-
cease of his married son. 26

Where child is being maintained volunrarily by another. A child,
who is being already voluntarily mazintained by anoiher and therefore
does not stand in neced of food, clothing or lodging, cannot require his
father to pay him maintenance. Similarly a person maintaining the
child of enother voluntatily without reference to his father would not
be entitied to elaim his maintenance from the father.l

Past maintenance. Even decreed maintenance, if allowed to remain
in arresrs for some time, cannot be recovered from a non-abscot father,
on the ground that maintenance is due only when the claimant, other
than a wife, iz in a actua) need of it and the fact that it was not claimed
indicates that it was not negded 2

Compromise as to maintenance. The right of a mioor to receive
maintenance under section 488 is inalienable. A minor cannot contract
himself out of the statutory right of maintenance under that section
either himself or through any other person including his mother for the
short and sensible reason that the minor is incompetent to enter inlo a
contract.? HBut a compromise amongst the parents of & child oo the
guegtion of maintenance of the child though not binding on the minor,
wil] be binding on them 8

Mother’s obligation. When the father is poor and the mother is
rich, she is bound to maintain the children, with a right of recourse
gpainst the father

Paternal-grandfather's obligation, When the father and mother of
the child are poor and the chiid’s paternal-grandfather is rich, he is

21, PLD 1958 Lah, 569.
22, PLD 1969 Pesh, 62=FLR 1970 (1) W P. #37.
23. Baillie 462,
4. AIR 1950 Bom, 243.
25, PLD 1950 Sind 131=PLR 1548 Sind 17 (DEB).
1. PLD 1978 Lak. 596=PLR 1339 (1) W.P, 1050,
. PLD 1958 Lah. 596=PLR 1959 (1} W.P. 1050.
3. PLD 1966 Pesh. 56=18 DLR (W P.) <2,
. PLD 1960 Karachl 409=PLR 1900 W.P. 179,
5. Baillie 461.
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obliged to maintain the child with a right of recourse to his father for
it.® Where the child was maintained by the mother who did not con-
tract a second marriage after the death of her husband and maintained
ihe child during the period of hizanar when she had obviously the right

10 his custody, his grandfather cannot escape liability for payment of
past maintenance,?

Paternal-uncle’s obligation. When the father is poor and he has a
rich brother the latter may be ordered by the Court to maintain the
child, with a right of recourse against the father,®

4. Maintenance of children under S. 488, Cr, P.C. A father may
be compelled 10 pay maintenance to his children under section 488 of
Criminal Procedure Code. The Court may make an order, to pay
maintepaoce op to & som of rupees four hundred per mensem to the
child, The age of the child it pot very material. IFa child having
attained the ape of majority is unable to earn his living due to lack of
physical and menial development, the father is liable to maintain ii.
For the purposes of 3. 488 of the Code, a child whatever his age may
be, remaing a child so long as he is unable to maintain himself.¥ The
lega] requirement is that the child must be vnable to maintain himself,
This inability may be due to & variety of reasons including minority.
It eculd also be due to protragted illness or engagament in stundies. 10
The inability of the child to maintaia itself bas reference to the absence
of sofficient physical and mental development in the child rendering it
unable to earno his liviog by his own efforis. A1 [n different communities
and different circumstances these words may mean different things.
Among the labouring classes it may even be possible to held that &
healthy boy aged 16 is not unable to maintain himself, The Legislature
purposcly omitted reference to any particular age. It is a question
to be decided on the evideoce in each case whether a particular child is
or is not able 1o maintain itself, For that, regard must be had to the
particular circumstances obtaining in each family and its status 13
Therefore in answer to a claim for maintenance the child®s capacity
to earn & complete livelihood by itself must be established.l? Thus an
infirm of descrepit or deformed senm or daughter may be entitled to
claim maintepance even up to 8 very advanced age, while an able-bodied
son or daughter might be deprived of the right if hefshe has already
found suvitable gainful employment and is in & position to maintain
himsclf or herseif.14 In this connection it may be noted that the capacity

6, Baillie 461.
T. PLD 1971 Lah. 151 (DB).
§. Baillie 462,

9. PLD 1970 5.C. 75=22 DLR 5.C. 192+ PLD 1961 Lah, 1994 PLD 1965 Lah 260+
PLD 1950 Lah. 4414-AIR 1965 All 125,

10. PLD 1966 Kar. 211=20 DLR (W.P.) 104 4+ PLD 1933 Pesh 134=31 DLE (W.P.)
188,

1l. PLD 19705.C, 75=12 DLR 5.C. 192+ AIR 1941 Lah, 92.

12, PLD 19705.C, 75=2! DLR 5.C. 1924+ AIR 1941 Lah. 924 AIR 1950 Mag, 2314
ATR 1965 All 125,

13. PLD 1259 Pesh, 62--HAIR 1925 Rang, 197,
i4. PLD 1970 5.C. 75=12 DLR (5C) 192.
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to earn must be by moral and legal means. Adoption of prostitution as
a means of livelihood, or earning money by child labour will not be
considered because it is opposed to public policy.18

Provision for education. The word maintenance not having been
defined in the Criminal Procedure Code would include the cost of living
as well as proper education according to the status of the family to
which the petitioner belongs, 18

Means of father. If a man does not work or does not earn enough
to support his children, that in itself is no ground to justify his omission
to supply them with reasonable maintenance b:cause having brouoght
them forth in the world, it is his bonnden duty to provide for their
maintenance. 17

Means of mother. The ability of the mother 1o maintain the child
is no reason to refuse order for the maintenance of a child by the
father, 18

Amount of maintenance of child. The word “maintenance™ not
having been defined in the Criminal Progedure Code would include the
cost of living as well as proper education according to the status of the
family to which the petitioner belongs 1 What is necessary to decide
in this conncetion is the degree of education to bz attained by
the child having regard to the status and other circumstances
of his family, to enable it to earn a complete livelihood by honest
and decent means. Thus it may not be suficient to say that the child
of a tradesman can maidtain itself by working as a cooly or by
thieving, What is reguired is that the child must be maintained until it
is in a position to earn its own livelihood in an honest and decent
manner in keeping with his family status 80 But the gpardian cannot
©laim for more than the minimum education. If he or she wants maore,
they must have recourse loa civil suit,®l The presentl view is that the
expenses of a college education are not to be considered outside the
scope of this section,®®

Maintenance for more than one person. The sum of Rs. 400 men-
tioned in section 488 of the Code of Criminal Procedure is the maximum
that can be allowed to each applicant, and if the application is made
by more than one person, each of them could be awarded maintenance
allowance at the rate of Rs, 400,23 In such cases the order should difcet

15. AIR 1941 Mad. 594,

16. PLI» 1965 Lah. 2604 PLD 1954 Lah, 442,
17. 1572 P, Cr. L.}, 1286 (Lah),

18. AIR 1914 Upp. Bur, 1.

19. PLD 1970 8.C, 75+ PLD 1966 Kar. 2I+PLD 1965 Lah, 260 (AIR 1933 Lah,
1026 Diss)+PLD 1964 Lah, 442=AIR 1941 Sind 2144 AIR 1932 Rang. 75,

20. PLD 1970 8.C. T5=22 DLR (5C) 192,
2L, AIR 191% Rang. 95,
22, PLD 1965 Lah, 2604+ PLD 1954 Lab, 442,

23, PLD 1957 (W.P.) Labore 441.
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payment of maintenance at specified rates in favour of each of the
persons entitled to maintenance. An order directing a consolidated
payment to be made for the benefit of several persons entitled to main-
tenance is irregular.2® Where no apportionment has been made between
different persons, the High Court can, in its revisional jurisdiction, make
the apportionment 26

Compromise as to maintenance of children, The right of a minor to
receive maintenance under section 488 is inalienable. A minor cannot
contract himself out of the statutory right of maintenance under that
gcction either himself or through any other person including his mother
for the short and sensible reason that the minor is incompetent to enter
inte a contract.! The child’s claim for maintenance cannot be negatived
on the ground that by the divorce deed, the father has absolved him-
self from any liability to maintain the child. This is so whea there is no
express provision to that effect in the document and even if there is one,
unless adequatc provision for his maintenance has been made, it cannaot
bind the minor child. 2 The fact that a lump sum has been paid for the
maintenance of a child iz not a complete answer to futore application
by the mother. The section enforces a continuing obligation on the
father to maintain his child.3

lllegitimate child. A child whether legitimate or illegitimate, is
entitled to maintenance from the father, A finding as to the factum of
marriage between the alleged father and the mother of the child is not,
therefore, absolutely necessary, though the fact of marriage may raise
a strong presumption of paternity which is the sole question for decision
int such cases.® The Fact that Muslim Law makes no specific provision
for granting or prohibiting the grant of maintenanee to an illegitimate
child against the father does not lead to the inference that the Family
Court has no jurisdiction to grant such maintenance. The provisions
of Code of Criminal Procedure are a part of the general law of the land
which is in the absence of any contradictory provision in the Muslim
Law, as binding on Muslims as on other cilizens of the country.b

21. Provision of Muslim Family Laws Ordinance to be
applicable. (1) Nothing in this Act shall be deemed to affect
any of the provisions of the Muslim Family Laws Ordinance,
1961, or the rules framed thereunder and " the provisions of
sections 7, 8,9 and 10 of the said Ordinance shall be appli-
cable to any decree for the dissolution of marriage solem-
nized under the Muslim Law, maintenance or dower, by a
Family Court.

24. AIR 1954 Bom. 546-4+ATR 1957 Pepsu 24+ ATR 1953 Bom., 386,
25. AIR 1960 Ker. 66.

1. PLD 1967 Dacca 5754+ PLD 1966 Pesh, 36+ AIR 1952 Hyd, 157,
2. AIR 1959 Ker, 366,

3, AIR 1937 Rang. 246.

4. 16 Cal, 7EL.

3, AlIR 1963 Allahabad 143,
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(2) Where a Family Court passes a decree for the disso-
lution of a marriage solemnized under the Muslim Law, the
Court shall send by registered post within seven days of
passing such decree a certified copy of the same to the
appropriate Chairman referred to in section 7 of the
Muslim Family Laws Ordinance, 1961 and upon receipt of
such copy, the Chairman shall proceed as if he had received
an intimation of Talag required to be %[given] under the
said Ordinance.

(3) Notwithstanding anything to the contrary contained
in any other law, a decrec for dissolution of a marriage
solemnized under the Maslim Law shall —

(a) mnot be effective until the expiration of ninety days
from the day on which a copy thereof has been sent
under sub-section (2) to the Chairman ; and

() be of no eflect if within the period specified in
clause (a) a reconciliation has been effected between
the parties in accordance with the provisions of the
Muslim Family Laws Ordinance, 1961,

PUNJAE AMENDMENT

Faor section 21, the followiog section shall be substituted :—

21. Provisions of Muslim Family Laws Ordinacne, 1561
nat affected. (1) Nothing in this Act shall be deemed to
affect any of the provisions of Muslim Family Laws
Ordinance, 1961, or the rules made thereunder.

Punjab Ord. 24 of 1971 enforced on 23-6-1971,

1. Dissolution of marriage, copy of decree must be sent (o chairman,
Sub-section {3} of section 2| provides that a decrze for dissolution of
marriage shall not be efective uncil the expiry of ninety days, from the
date when the copy of the decrec is sent to the Chairmao wnader
sub-section (2) and will be completely ineffective if reconciliation has
been effzcted betwzen Lhe parties in accordance with the provisions of
the Ordinance. This is ¢learly a reileracion of the provisioos of 8, 7 (4)
of the Ordinance and 1% not a4 new provision. BEvideatly it has bezea
added merely to emphasise that the period of ninsty days after which
the decree will be effective, will start not from the date of notice, if any,
given by any party to the suit, to the Chairman buot from the daie ths
cartified copy is sent to the Chairman by the Court. The iptention of
Legislature that under section § of the Ordinance notice to Chairman is
to follow the Court's decrec, becomes amply clear from section 21 (3) of

. gt =

6. Suba, by W, Pakistan Ordinence (X of 1265), 5. 14.
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the Family Courts Act.” However, the requirement relative to the time
within which it has to be sent is directory, for no consequence is
provided if the copy of such a decree is not sent within 7 days.
Therefore, nothing will turn on the delay in sending the certified copy,
for under sub-scction (3) of section 7 of the Ordinance, it is in fact tha

date on which the copy is received by the Chairman that will be material
in computing the period of 90 days.8

Procedure of Chairman. The Chairman must send a2 notice of the
decree to the parties and summon them to attempt reconciliation
between themn. If in spite of his attempt (o secure attend-
ance of the parties, the Chairman is not successful in making them
atterd the meetings of the council, and ninety days elapse without
any reconciliation, the diverce becomes effective. Having regard 1o
the above provisions the effcctivencss of the decree after the expiry
of 90 days is absolute. There is nothing in the Ordinance or the Act to
make it ineffective in an event where an attempt is made but no service
can be effected for the purpose of reconciliation.?

22. Bar on the issue of injunctions by Family Court. A
Family Court shall not have power to issue an injunction

to, or stay any proceedings pending before, a Chairman or
an Arbitration Council.

23. Validity of marriages registered under the Muslim
Family Laws Ordinance, 1961, not to be questioned by Family
Courgs. A Family Court shall not question the validity of
any marriage registered in accordance with the provisions of
the Muslim Family Laws Ordinance, 1961, nor shall an

evidence in regard thereto be admissible before suc
Court.

1. Validity of marringe when may be challenged. Section 23 does
not prevent a party to the marriage from leading evidence to show that
a marriage did not in fact take place as alleged or that fraud had been
perpetrated against the party or that his/her signature om the alleged
Nikahnama was also forged. Fraud vitiates even the most solemn
transaction. A marriags which is otherwise void, for example, because
it was solemnized between persons within the prohibited degrees, cannot
be beyond challenge in a Family Court, merely because it was registered
by Nikah Regisirar in accordance with the provisions of section 5 of the
Muslim Family Laws Ordinance, 1961 10

24.  Family Courts to inform Union Councils of cases not
registered under the Muslim Family Laws Ordinance, 1961,
If in any proceedings before a Family Court it is brought to

7. PLD 1973 B.J. 36+PLD 1971 Kar. 118,
8. PLD 1971 Kar. 118,
9. PLD 1971 Kar. 118.

10, 1979 CLC 462=PLJ 1980 Kar, 17.
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the notice of the Court that a marriage solemnized under
the Muslim Law after the coming into force of Muslim
Family Laws Ordinance, 1961, has not been registered in
accordance, with the provisions of the said Ordinance and
the rules framed thereunder, the Court shall communicate
such fact in writing to the Union Council for the area where
the marriage was solemnized.

25. Family Court deemed to be a District Court for
purposes of Guardians and Wards Act, 1890. A Family Court
shall be deemed to be a District Court for the purposes of
the Guardians and Wards Act, 1890, and notwithstanding
anything contained in this Act, shall in dealing with matters
ffeciﬁcd in that Act, follow the procedure prescribed in that

ct.

Synopsis

l. Scope. 2. Proceedings under Guar-
3. Appeal against order, dians and Wards Aect.
4. Revision.

1. Scope. Section 17 of the Family Couris Act which excludes the
application of the Evidence Act and the Code of Civil Procedure to
proceedings thereunder does nol also govern proceedings under 5. 25
thereaf, for, the latter takes effect notwithstanding anything clse
contained in the said Act.1t

2. Proceedings upder Goardians and Wards Act. Under ssction 25
of the West Pakistan Family Courls Act, the Family Courts have
to follow the procedure laid down in Guardjans and Wards Acl in
matters of guardianship and custody of minors.1® This is an excep-
tion to the procedure otherwige laid down by this Act. The main
gesson for this exception is that the Court’s powers and duties in
appointment of guardians or in respect of custody of the minors
are in the nature of parental jurisdiction, the main guestion to be
considered by the Court being the welfare of the minor. All that
the Court is required to gee is that in passing an order the Court
might alsa consider the persanal law to which the minor iz subject,
but the paramount comsideration is always the one regarding the
minor's welfare and protection of his interest. No case under the
Guardianps and Wards Act with regard to the custody or goardian-
ship of u minor can be decided merely by comsent of the parties
or by giving effect to any compromise. Under these circumstances
a pre-trial hearing, to induce the parties to effect a gompromise in
respect of questions connected with the guardianship or custody of
minor children, is oot only unnecessary but even undesirable 13

1l. PLD 1957 5.C. 402
{2, PLD 1981 5.C. 454=PLJ 1981 5.C. 8164 FLD 1276 Kar, 506 (DB).

3. PLD 1976 Kar, 506=FLJ 1376 Kar. 05 (DB).
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Tssues, framing of. Provision regarding the framing of issues is
merely a directory provision and therefore the provision would nat
b:cumﬁ void merely because jssues have not been framed by the
Court. 14

Jurlsdiction. The Administrative Civil Judge was invested with the
powers of the Family Court byt he could npot directly entertain an
application under section 25 of the Guardians and Wards Act, Rule 7
regolates the institution of SUils relating to the cusiody and guar-
dianship of children, They have to be instituted in the Court of
the District Judge who may either hear and try the soit himself or
may transfer the same to any of the Courts subordinate to him ; of
course not below the rank of a Civil Judge, First Class (Addi-
tional), Where the application was filed by the respondent directly
in the Court of the Administrative Civi] Judge, and it did not come
to him on transfer by the Diastrict Judge, the inevitable consequence
was that the entire proceedings cilminating in the impugned order
were without jurisdietjon and had to be struck dowp 16

Transfer of cases. The Provisions of section 9 of {he Guardians and
and Wards Act read with section 25 of this Act will not have the effect
of enlarging the scope of section 25.A so as to enable the High Court
Lo transfer a caze from one Court to ancther and thereby conferring
Jjurisdiction as against section 9 of the Guardians and Wards Act
Sub-section (3) of section 25 of the West Pakistan Family Courts Act
calls upunﬁjudgc Family Court to allow the procedure as laid down in
that Act 1

Parties to proceedings. Whera the dispute relates to custody of
children the parents of the children are the only parties concerned.,
A paterpa-luncle of the children has no Joews standi to ask for being
impleaded as a Party when the father s living, even when the latter
could not be served and his attendance before the Family Court could
not be secured 17

3. Appeal against order. Section 25 has been enacted only in order
to regulate the mode of the trial before (he Family Judge. It
would defeat the intention of the Legislature if we were to colarge the
ordinary meaning of the word ‘procedure’ so as to include “the pro-
visions relating to appeal™ 18 Therefore an appeal against a decree or
decision of a Family Court under the Guardians and Wards Act, when
its presiding Judge is not a District Judge ora Judge of equivalent rank,
lies to the District Court and not to the High Court 19

Limitation. Limitation for ap 8ppeal against an order passed on an

——

14, PLD 1376 Kar, 506=PLJ 1976 Kar, 203 (DR),

15. Law Notes 1966 Lah, 56,

16. 1960 CLC 365 {Lah),

17, 1976 5CMR 151,

8. PLD 1981 8¢ 434=PLJ 1951 5C 816,

13, PLD 181 §C 454—PLJ 1951 SC 316+ FLD 1972 Kar, 410 (DB).
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application for guardianship before a Family Court is governed by
section 14 and limitation for appeal is 30 days 20

4. Bevislon, One view is that a revision te High Court under sec-
tion 115, C.P.C. is competent against an order of a Family Court passed
under this section.®1 But the other view is that no revision is compelent
in such case. 22

PUNJAB AMENDMENT

5 After seciion 25 of the said Act the following new sections shall be
added :

¢25-A, Transfer of cases. Notwithstanding anything
contained in any law the High Court may, cither on the
application of any party or of its own accord, by an order in
writing ;

(a) transfer any suit or proceeding under this Act from
one Family Court to another Family Court in the
same district or from a Family Court of one district
to a Family Court of another district ; and

(6) transfer anlg appeal or proceeding under this Act
fn_am the District Court of one district to the
District Court of another district,

(2) A District Court may, either on the application of
any party or of its own accord, by an_ order in writing,
transfer any suit or proceeding under this Act from one
Family Court to another Family Court in a district or to
itself and dispose it of as a Family Court.

(3) Any Court to which a suit, appeal or proceeding is
transferred under the preceding sub-sections, shall, notwith-
standing anything contained in this Act, have the jurisdic-
tion to dispose it of in the manner as if it were instituted or
filed before it :

Provided that on the transfer of a suit, it shall not be
necessary to commence the proceedings before the succeed-
ing Judge de nove unless the Judge, for reasons to be
recorded in writing, directs otherwise.

20, PLD 1973 Kar. 503=PL) 1973 Ear. é8=Law Moles 1573 Kar, 835,
21. PLJ 1975 Lah. 334==PLJ 1575 Lah. 89,
22: PLD 1975 Kar, 445=PLJ 1375 Kar. 114.
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Synopsis

1. Scope. 6. Earlier and later suits.

2, Transfer of case 7. Restitution of conjugal
from Court which has no rights, suits for,
Jjurisdiction to try i, 8. Guardianship cases,

3. Coavenience of parties, 9. Custody of minor children.

4. Suits for dissolution of 10. Objection 10 territorial
marriage and restitution jurisdiction,
of conjugal rights. ' 11, Agreement beiween par-

3. Personal danger to party, tiea as to place of trial,

12, Transfer to other Province.

1. Scope. This section is wider in scope than section 24, C.P.C.
Therefore a case may be transferred notwithstanding challenge to juris-
diction of the Court in which it is pending,23

Ex parte decree passed in suit, Where a stay order was issued but
the Court passed an ex parte decree, the decree is a nullity and the suit
is dermed to be pending notwithsianding the decree, and the suit can
still be transferrcd under this section 24 Where, however, there is no
stay order and an ex parte decree has heen pasfed in the suit, no order
of transfer can be passed and the Court should direct the pelitioner
to get the ex parte decree set aside before seeking transfer of the
guit, 28

Appearance of party before filing petition JSor transfer. A suit can
be transferred by the High Court either on the application of a party
or of its own accord. There iz nothing in section 25-A to suggest that
2 suit cannot be transferred at the request of a parly thereto unless that
party enters appearance before the Court from which the suit is sought
to be transferred1

Notice of application for transfer refused by party, Where notice of
petition for transfer of the case was sent to the respondent through his
counsel. As per report of the process-server he refused 1o accept the
service. It was, however, served on the respondent’s father. It was
held that refusal by the respondent's connsel would amount to service 2

Z. Transfer of case from Couort which has no jurisdiction to fry it.
It is legitimate to presume ihat it was in view of the interpretation in
several rulings of the language used in section 24, C.P.C. that the
Legislature thought it fit not only to exclude the use of word *‘pending™
but also to add sub-section (3) a pew provision in section 25-A. The
clear purpose was to confer powers on the iransferring and transferce
Courts, in those cases as well where the jurisdiction and competeney of
the Court trying the matter (from which it is sought to be trapsferred)
is challenged in the transfer application. Moreover the Legislature
must have kept in view the incalculable harm which could be caused to

23. PLD 1978 Lah, 518.
24, PLJ 1980 Lah. 281==1980 CLC 20091,
25, NLR 1981 Cr. C. 453.

1. PLJ 1281 Esh. 134=PLD 1980 Lah, 51.
2, 1981 CLC 1213 (Lgh).
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family set up, in case of conflicting judgments on the same issues by diffe-
rent Courts.3

3. Convepience of parties. In deciding applications for transfer of
cases the Court should look to the convenience of the parties.4 But the
deciding factor in such cases should be the convenience of the lemale.,
The law relating to family disputes exhibiis far grester solicitude and
concern for the convenience of the females than for the convenience
of the males. This is made clear by provision to rule 6 of Family
Courts Rules." Where the husband who is a well to do buosinessman
has filed a suil at G, whereas the wife who is a school teacher has
filed & suit at R, justice demands that both the suits should be heard at
R, the place of suit by the wife.® Where two suits, one for dissolution
of marriage and other for recovery of dowry was filed by the wife at
F. Subsequently, suit for dissolution was withdrawn and a fresh suit
was instituted in Family Court at L. The other suit was pending at F
and Lhe wife sought the transfer of the suitto L. It was held, that
circumstances of the case demand transfer of the suit for recovery of
dowry from F to a Court of competent jurisdiction at L7

4. Suits for dissolution of marriage and restitntion of con jugal rights.
Suits for dissolution of marriage and restitution of copjugal rights
between the same parties have to be tried by one and 1he same Court
to avoid a conflict of judgments.® Wherc the hushand has filed a suit
for restitution of conjugal rights and the wife has filed 8 suit for djs-
solution of marriage, the Courts prefer that in view of (he difficulties
which a woman faces in the matlers of litigation, the cases should he
consolidated and heard at the place where the wife resides.® Jn such
cases the filing of suit by husband for restitution of conjugal rights
earlier in time, is not an impediment in the way of transfer of his suit
where the wife filed the suil for dissolution of marriage subsequently.2®
Buip where there s evidence to show that the male party is likely tor
suffer more inconvenience by transferring his case to the plase where
the Wife resides both the cases may be heard at the place where the
male party resides.

3, Law Motes 1376 Lah, 412,

4. 1982 CLC 7,

5. NMLR 1952 Civ. 3L174PLD 198! Lah, 350=1932 Law Motes 214+ NLE 1932
Civ. 317,

& 1982CLC 7.

7. MNLR 1981 UC 629 {Lah).

8. PLD 1982 Lah. 455

9, PLD 1982 Lah, 455+ MNLR 1982 Civ. 317+ NLR 1582 Civ. 320=PLD 1982 Lah.

50=1982 L 2141980 CLC %904 PLJ 1961 Lah. 296 (Wile baving no one o
accompaay ber to Court and ber swit being carlicr o time—Bolh  suits
transferred 1o place where wife resides)+ 1951 Law Notes d49+MNLR 1951
UC 630+1981 CLC Ble+ MNLE 193] UC e3l+ NLR 1978 Civ, 5214+ NLR 1978
Civ, 5964-NLR 1978 Civ, 608=PLD 1579 Leh 34,

10, PLD 1982 Lah, 455.
11, 180 CLC 351 {Male party suffering from blindness).
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Agreement about place of trial. 'Where the husband filed his suit for
Testitution of conjupgal rights at one place and the wife filed her suit for
dissolation of marriage at another place, but they subsequently agreed

that their suits may be heard at yet another Place, the Court transferred
the cases to that place.12

3. Personsl danger to party. Where the wife seeks transfer of the
case instituted by her husband to the place where she resides on Lhe
ground that she apprehends personal danger if she appears in the Court
at the place, the Courts would ordinarily transfer the cases to a Conrk
where she resides.1? Even where both husband and wife alleged that
they apprehend personal danger if they appear ina Court at the place of
residence of the opposite party, the Court should give preference to the
plea of the wife and tramsfer the case to the Court at her place of
residence 14 Where the husband only makes a plea that he apprehends
danger in appearing in a Court at the place of residence of the wife,
the Court would not ordinarily transfer the casel® Byt where it is
clear that the wife has made the plea mala fide and 1hat she was not
even resident at the place where she had filed the suir, the case of
the husband cannot be transferred to that place. 18

6. Earlier and later suits. Where the wife had filed a suit for dis-
solution of marriage and the busband subsequently filed a suit for
restitution of conjugal rights at a different place just to harass the
wife, his suit was transferred to the Court where wife had filed her suit
because the latter was earlier in time.17

7. Restitution of conjugal rights, suits fer. A suit for restitution of
conjugal rights by the husband should be transferred to the place where
the wife resides.1® Ths Court may transfer such suit ex parte to the
Court at the place where the wife resides.!¥ But where the wife seeks
the transfer mala fides as she is not residing at the place where she
claims to be residing, the suit cannot be transferred on her petition 20

8. Gnardianship cases. The provisions of section 9 of the Guardians
and Wards Act read with section 25 of the West Pakistan Family Courts
Act will not have the effect of enlarging the scope of section 25-A so as
to enable the High Court to transfer a case from one Court to another
and thereby conferring jurisdiction as against section 9 of the Guardians
and Wards Act. Sub-section (3) of section 25 of the West Pakistan

12, 1982 CLC 333,

13, MLR 1981 CLI91=196] Law Motes 6454 PLJ 1981 Lah. 134=PLD 1980 Lah.
514+ NLR 1980 UC 203,

i4. MLR 1981 UC91 (1).

15 HNLR 1981 UC 823,

16. MLR 1973 Cly, 124,

17. 1931 CLC 8204 NLR 1978 Civ. 144=PLD 1978 Lah, 993 (2),
18, MLR 1%79 Civ. 585,

19, MNLR 1978 Civ. 855,

20. 1981 Law MNotes 543,
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Family Courts Act calls upon the Judge Family Court to follow the
procedure as laid down in that Act.2!

Suits filed by husband and wife. Where the husband files a suit for
guatdianship at one place and the wife at another. The Court shouold
transfer the husband's suit so that both may be heard together by the
Court in which suit by the wife is pending.22 The more so where the
minor to whom th: goardianship application pertains is residing with
his mother 22

9. Castody of minor children. Where & suit is filed by the mother
for the custody of her child who is residing with her and subsequently
the father of the child also files a similar suit, both the suits should be
consolidated and heard together by the Court in which the mather had
filed her suit.2! Where after the dissolution of marriage of the parents
of the minors, a suit for the minor girl is filed by her father at D and by
her maternal-grandmoiher st M. The suit pending at '0’ should be
transferred to M, where both the suits should be heard together %

10. Objection to territorial jurisdiction. A sunit by the wife cannot
be transferred on the petition of the husband mercly because ke has
taken objection 1o the institution of the suit on the pround of territorial
Jurisdiction. The objsction can only be decided after recording evidence
in the matter,1

I11.  Agreement between partics a5 to place of trial, Suity by husband
and wife pending at different places may be transferred to a place agreed
to by both partjes 2

12. Transfer to other Province. Under section 25-A, ihe High Court
cannot withdraw a suit from 8 Family Court of another Province and
entrust the same to a Family Court of the Province of the Punjab,3

PUNJAB AMENDMENT

25-B. Stay of proceedings by the High Court and District
Courts. Any suit, appeal or proceeding under this Act, may
be stayed :

(@) by District Court, if the suit or proceeding is
pending before a Family Court within its jurisdic-
tion ; and

21, 1980 CLC 865{Lah).

21, MLR 1979 Civ, 302.

23. MNLR 978 Civ 883I=NLR 1978 Civ, 1132,

24. NLR 1980 CLJ 88 4+ PLD 1979 Lah. 50=NLR 1978 Civ. 521,
15, MLR 1981 UC 338 (1).

1. NLR 1981 UC 628,

2. MNLR 1978 Civ. 143=PLD 1975 Lah, 993 (I}

. 1981 CLC 5¢8=FLJ 1981 Lah, 215=1%31 L. N, 231,
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(b) - by the High Court, in the case of any suit, appeal
or proceeding.”

Punjab Ord. 24 of 1971 enforced from 93-6-1971

26. Power to make rules. (1) Government may, by
notification in the official Gazette, make rules to carry in
effect the provisions of this Act.

(2) Without prejudice to the generality of the provi-
sions contained in sub-section (1), the rules so made may,
among the other matters, provide for ;the procedure, which
shall not be inconsistent with the provisions of this Act, to
be followed by the Family Courts.

SCHEDULE
(See section 5)

Dissolution of marriage.
Dower.

Maintenance.

Restitution of conjugal rights.
Custody of children.
Guardianship.

YJacitation of marriage.]

el ol LT R e

4, Ins. by W.P, Act 1 of 1269, 5 8.



WEST PAKISTAN FAMILY COURTS
RULES, 1965
(Gazette of West Pakistan, Extraodinary,
2nd November, 1963)

No. Integ, 10.31/64 (ii). In exercise of the powers conferred by
gection 26 of the West Pskistan Family Courts Act, 1964 (Acl No.
XXXV of 1964), the Governmenot of West Pakistan is pleased to make
the following rules, namely :—

1. These roles may be called the West Pakistan Family Courts
Rules, 1965,

2. Inthesge rules, unless there is anything repugnant in the subject
or context ;

{a) "*Act” means the West Pakistan Family Courts Act, 1964 (Act

XXXV of 1964) ;
B[(#) *'Court’ means the Family Court established under the Act].

(¢) "“form™ means a form appended to these rujes, If***+],

(d) *section™ means a section of the Act ; and

M{e) ‘suit’ includes an application for the custody of children or
guardianship under the Guardians and Wards Act, 1890].

B3. The Courts of the District Judge, the Addilional District
Judge, the Civil Judge, the President of the Majlis-e-Shoora, Kalar, and
the Qazi appointed under the Dastur-ul-Amal Diwani, Riasat Kalat,
shall be the Family Courts for the purposes of (he Act].

4, (1) A plaint voder sub-section (1) of zection 7 shall be in
writing, signed and verificd by the plaintiff, it shall be presented to the
Court having jurisdiction under Rule 5 of these Rules by the p'aintiff
or throvgh a Counsel, and where the plaiotiff is a female, by her agent.

(2) The plaint under the sub-rule (1) shall also contain the following
particnlars (—

{g) name of the Conrt in which the suit is brought and the facts
showing that it hay jurisdiction ;

() the nams, description and place of residence of Lthe plaintiff ;

{c) the name, description apd place of residence of the defendant
so far as can be ascerlained ;

{d) where the plaiotif or the def:ndant is a minor or a person of
ungound mind & statement to that effect

(e) the facts constituting the cause of action and the placc where
and date when it arose ; and

(f) the matuie of the claim and wvalvaripn of the claim with parti-
culars in bricf and relicf claimed,

— r——

Subs, by NotiGcation Mo Integ. 10-31-84/11 dated 5-4-1966,
Omitted by iéid,

Inserted by Notification Mo, Ioteg. 10-31/64/11, dated 5-4-1566,
HMotification Mo [oteg 10-31/64, dated 15-3-0989,

e owd N LA

] 44
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COMMENTS

1. Appearamce throogh Agent or Counsel. The rules for appearance
of the counsel and the agent on behalf of the plaintiff are not repugnant
to any of the provisions of the Family Courts Act, 19649

3. Where a plaint is presented to a Court not having jurisdiction—

{a) the plaiot shall be returned to be presented to the Court to
which it should have been presented :

(#) the Court returning the plajnt shall endorse thereon the date of
its presentation to it and its return, the name of the parly pre-
senting it and a brief siatcment of the reasons therefor.

COMMENTS

1. Fresh plaint presented after return of plaint. Where a plaint
was returned to be presented to the Court having jurisdiction. But the
party instead of presenting that plaint to the new Court presented a
new plaint to the Court. It was held that the act of the party was not
illegal as C. P. Cods was not applicable to the proceedings.1?

6. The Court which shall have jurisdiction to try a suit will be that
within the loczl limits of which

() the cause of action wholly or in part has arisen, or
(6) where the parties reside or last resided together :

Provided that in suits for dissolution of marrizge or dower, the

‘Court within the local limits of which the wife ordinarily resides shall
also have jurisdiction.
COMMENTS

Synopsis
1. Dissolution of marringe. 2, Custody of children,

1. Dissolotion of marriage. The wife may institute a suit for
dissolution of marriage at any place where she has the intention to reside
permanently.’! Therefore where a wife had been thrown out by her
husband and she was compelled to live with her parents at Af, she was
entitled to bring a suit for dissolution of marriage at M although

neither she was married nor did she last reside there with her
husband.12

2. Custody of children. The Courts at places stated in clauses (a)
and (b) of the Rules have territorial jurisdiction to entertain proceedings.
The jurisdiction would not shift with the plaintiff, Thus where the
marriage took place at K and the parties resided at K but the wife
subsequently shifted to § and made an application for custody of child-
ren at §. The High Court refused to accede to the argument that the
mother had a right of custody and that, therefore, wherever she
hiappen=d to be she has a right to the costody of the minor and in that

9. PLI 1979 Lah. 26=PLD 1979 Lah. 217=1979 Law Notes 53.
10. PLT 1981 Lah. 513.
11. PLD 1377 Kar, 733 (DB)4-PLD 1976 Kar, 978=PLJ 1976 Kar, 388 (DB).
12, NLR 1979 Civ. 654 (8C).
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sense the cause of action arose wherever she was. It was held that
only Courts at K had jurisdiction to entcrtain the application.®

14[7. (1) Suits triable under the Act shall be instituted in, and be
heard and tricd by the Court of the Civil Judge having jurisdiction as
provided in rule 6, and where in any District there is no such Court,
such suits shall be instiruted in, and be heard and tricd by the Court of
the District Judge or the Additional District Judge.

{2) Notwithstanding anything eontained in sub-rule (I}, the Court
of the District Judge may send for the record and proceedings of any
suit pending for trial in any Court in the District and hear and try the
suit itself or refer it for trial to any other Court within the District, and
thereupon the Court of the District Jodge or the Court to which such
suit is zo transferred, as the caze may be, shall have jurizdiction to hear
and try the sujr.]

PUNJAB AMENDMENT

Sub-rule (2) of Rule 7shall be deleted and sub-rule (1) of Rule 7 shall

be re-numbered as Rule 7.

Notification No. Legis 4 (24)(72, dated 7-4-1972.

COMMENTS

1. Forom for spit for custody. A suit for cuostody of children may
be instituted in the Court of a Civil Judge acting as a Family Court, It
ne¢cd not be filed in the Couort of the District Judge 15

! & The Court of the Distriet Judge may, for reasons to be recorded
in writing, stay the proceedings of any suit, pending in the Court of the
Civil Judge of any class.

PUNJAB AMENDMENT
Rule § shall be deleted.
Notification No. Legis 4 (24)|72 dated 7-4-1972.

9. Oop transfer of a case from one Court to anciher it shall not be
necessary to commence the proceeding before the succesding Judge de
movo unless the Judge, for reasons to be recorded in writing directs
otherwise.

FUNJABR AMENDMENT

Rulz 9 shall be deleted,

Naotification No. Legis 4 (24)(72 dated 7-4-1972,

10. (1) The Court may, where it deems fit, direct that the whole
of any part of the proceediogs under the Act be held in comera.

{2) Where both 1he parties to the suit request the Court to hold the
proceeding in camera, the Court shall do so,

[10-A, (1) The evidence of each witness shall be taken down

13, PLD 1973 Kar. 237,

14, - Subs, by Motification No. Imteg, 10-31/6d, dated 17-4-1969,

15. MLR 1980 Civ. 1C0(E]).

16, Ios, by W. Pakistan Notification Mo, Tnteg. 10-31 /64, dated 21-2-19567,
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in writing, in the language of the Court by the presiding officer
of the Court, or in his presence and hearing and under his personal
direction and superintendence and thall be sipned by the presiding
officer of the Court.

(2) When the evidence of a witness is given in English, the presiding
officer of the Court may take it down in that language with his down
hand and unless the parties request the Court otherwise, an authenti-
cated translation of such evidence in the lenguage of the Court shall
form part of the record.

(3) When the evidence of a witness is given in any other language,
not being English, than the language of the Court, the presiding officer
of the Conrt may take it down in that language with his own hand, or
cause it to be taken down in that language iz his prescnce and hearing
and under his personal direction and svperintendence, and an authenti=
cated iranslation of such evidence in the language of the Court orin
English shall form part of the record,

(4) In casss in which the evidence is not taken down in wriling by
the presiding officer of the Court, he shall, as the examination of each
witness proceeds, make a memorandum of the Subsiance of what such
witness deposes ; and such memorandum shall be written and gigned by
the presiding officer of the Court with his own hand, and shall form part
of the record,

(5) As the evidence of each witness taken down is completed, it
shall be read over to him, and shall, if necessary, be corrected.

(6) 1f the witness denies the correciness of any part of the evidence
when the same is read over to him, the presiding officer of the Court
may, instead of correcting the evideace, make a memorandum thereon
of the objections made to it by the witness, and shall add such remarks
as he thinks necessary.

(7) If the evidence is taken down in a language different from that
in which it has becen given and the witness does not understand the
language in which it is taken down, the evidence so taken down =hall be
interpreted to him in the language in which it was given, or in 4 language
which he understands.

(8) When the Court has recorded the evidence of a witness, it shall
also record such remarks (if necessary) as it thinks material respecting
th= demeanour of such witness whilst under examination.]

1l. Where the parties agree to a compromise or conciliation
effscted between them under sub-section (3) of section 10 or sub-sec-
tion (1) of s=ction 12, the Court shall pass a decree or give decision in the
suit in terms of the compromise or conciliation agrecd to bstween the
partics, as the case may be,

12. (1) Where the plaintilf or his pleader, makes default in appear-
ing before the Court, the suit may be dismissed in defaulr.

(1) Ths: Court may restore a suit dismissed in default on sufficient
canss shown, on application made to it within thirty days of (he dismissal
in default,

13, Ex parte decree or proceedings may, for sufficient cause shown
be sct aside by the Court on application made to it within thirty days of
the passing of the decree or decision.
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14, Every judgment or order shall be written by the presiding Judge
or from the dictation of such Judge in the language of the Court or in
English and shall be dated and signed by the Judge in open Court at the
time of pronouncing it.

_ (2) Judgments and orders which are appsalable shall contain the
point or points for determination, the decision thereon and the reasons
ia brief for 1he decision.

Regisiers of Cases, Decrees, Orders, etc.

15, When a plaint has been fled its particulars shall be entered in
4 register to be kept in the form preseribed far civil suits under Code of
Civil Prezedure, 1908,

16. In every suit, on passing the judgment, a decres shall be drawn
up in Form [ and shall be signed by the presiding Judpe. The decree
shall bear the seal of the Court.

17. The Court shall maintain a register of dccrecs and orders in the
form prescribed for decrees and orders under the Code of Civil
Procedure, 1908,

18. Wherever any fine i3 paid under section 15 or seclion 16 or
money or property deposited with or realized by the Court under the
Act or these rules, a receipt shall be given in Form LI which shall be
serially numbered and the councerfoil thereof shall be kept in the Court.

19. All fines, monies, or property deposited or realized and
disbursed by the Court shall be entered in a register in Form 111,

20, Where the Court reccives any amounl payable to a party it
shall causc 4 notice thercof to be szrved on the party entitled to receive
it and shall pay it to the party conceroed within four days, so {ar as may
bs of his applyiog thercfor.

21. The records of the Court, including its regisiers, shall be pre-
served for such period ag is provided under the rules of the High Court
applicable to Civil Courls.

Appeals

22 17[{1} An appeal under section 14 shall be preferred within
thirty davs of the passing of the decree O decision excludipg the time
required for obtainiog copies thereol !

Provided that the Appellate Court may, for sufficient cauvse, extend
the said periad].

(2) The appeal shall be in writing, shall set out ihe grounds on which
the appellant seeks to challenge the decree or decision, shall contain the
names, deseription and addresses of the parties, and shall bear the
signature of the appeilaat or his counsel,

(1) A certified copy of the decree and decision of the Court where a
deerze iz passed, and a copy of the decision where only an order is
passed, shall be attached with the appeal,

18[(4) Any order passed by the Appellate Court shall, as soon as
may be, be communicated to the Trial Court which shall modify er
amend the decree or decision accordingly and shall also make
necsssary eptries to that effect in the appropriate column of the register
of decrees.)

17. Subs, by W. Pakistan Netification No. Integ, 10-31/64, dated 21-2-1267.
i8. Subs, by. W.P. Motification Mo, Integ, 10-31754, dated 21-2-1367.
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COMMENTS

1. Limitation for appeal. Where an application under Guardians and
Wards Act is made under section 7, Guardians and Wards Act to the
District Judge, an appeal against the decision would lie to the High
Court under section 14 of the Act. In auch a case limitation for appeal
would be 30 days as provided by this rule and not 90 days as provided by
seclion 47, Guardians and Wards Act .19 Where the appellant seeks exten-
sion of time for filing an appeal,be must show that his conduct through-
out the period from the passing of the judgment until the filing of the
appeal has been one of reasonable dilipence and if, despite such reason-
able diligence, he has not been able to file an appeal in time then &
Court can and should condone the delay.20

——— e et

Records and their inspection

23. (1) The Court shall, on the application of any party to a
dispute, allow inspection of the records of the Court relating to the
dispute on payment of a fee of fifty paisa,

£€2) On the application of any party to a suit, certified copies of the
decree or decision or other proceedings or eniry in any register maintaio-
ed under these rules or of any portion thereof shall be supplied on
payment of a fee calculated at the rate of 25 paisa for two hundred
words or part thercof.

PUNJAB AMENDMENT
In rule 23—
(a) in sub-rule (1), the brackets and figure **(1)"" ; and
(b) sub-rule (2)
shall be deleted.
Notification No. O. P. 8(D(71, dated 7-8-1971.

24. (1) There shall be kept in the office of every Court a seal of the
Court which shall be circular in shape and shall have thereon the
inscription *Family Court® and the name of the District,

(2) The seal of the Court shall be used on all summonses, orders,
decrees, copies and other documents issued under the Act or these rules,

FORM 1
(See Rule 16)

Form of Decres

Iu thﬂ Family Cﬂ'“rt.+. BEL Eed - HE R AR NENERE Nl gy RN N PR T B RS R EE
Y AR MO L R i i e e A e
7 SR ceessneeene Petitioner/Plaintiff
Versus
severreirinsasernnsers s e e s Dofendant/Respondont

P

19. PLD 1973 Kar. 503=PLJ 197) Ear. 68=LN 1571 Kar. 835 (Bui see PLD 1972
Kar. 1)+ Law Notes 1969 Lah, 56 (a),

20, PLD 1973 Kar. 503=PLJ 1973 Kar. 68=Law Motes 1973 Ear. 835,
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DOWRY AND BRIDAL GIFTS (RESTRICTION) ACT
(ACT No. XLILI of 1976)

An Act to provide for restrictions on dowry and bridal gifts

WHEREAS it is expedient to provide for restrictions on
dowry and bridal gifts and for matters connected therewith
or ancillary thereto ;

It is hereby enacted as follows :—

1, Short title, extent and commencement, (1) This Act may be
called the Dowry and Bridal Gifts (Restriction) Act, 1976,

(2) It extends to the whole of Pakistan and applies to all citizens of
Pakistan.

(3) It shall come into force at once.

2. Definitions. 1In this Act, unless there is anything repugnant in
the subject or context,—

(a) "“bridal gift"” means any property given as a gift before, at or
after the marriage, either directly or indirectly, by the bride-
groom or his parents to the bride in connection with the
marriage but does not include Mehr ;

(b) *“‘dowry" means any property given before, at or after the
marriage, either directly or indirectly, to the bride by her
parents in conneotion with the marriage but it does not include
property which the bride may inherit under the laws of inheri-
tance and successicn applicable to her ;

(c) “'‘marriage™ includes betrothal, nikah and rukhsati ;

(d) **‘parents" includes the guardian of a party to & marriage and
any person who provides for dowry or bridal gifts and, in the
ciase of a party to a marriage who has no parent, or whose
marrisge is solemnized in circomstances in which, or at a place
at which, no parent is present, such party ;

(e) *'present'” means a gift of any properiy, not being a bridal gift
or dowry, given before, at or after the marriage, either directly
or indirectly, to either parly to a marriage in connection
with the marriage or to the relatives of the bride or bridegroom
but does not include neundra and salami ;

156



5.3 DOWEY AND BRIDAL GIFTs {RESTRICTION]) ACT 157

() *“*property’’ means property, hoth movable and immovable, and
includes any valuable security as defined in the Pakislan Penal
Code [Act XLI of 1860) ; and

() ‘“*Registrar™ means a Nikah Registrar licensed under the Muslim
Family Laws Ordinance, 196! (VIIT of 1961), and such other
person as may be designated from time to time to perform the
functions of the Registrar.

3. Restriction on dowry, presents and bridal gifts, (1) Neither the
apgregate value of the dowry and presents Eiw:n to the bride by her
parents nor the aggregate value of the bridal gifts or of the prezents
given to the bridegroom shall exceed five thousand rupess :

e

Explanation. The ceiling of five thousand rupees specified in
this sub-seclion doss not in any way imply that the dowry, bridal gifrs
and presents of a lesser amount may not be given,

21{(1.A) No person shall give or accept, or enler into an agreement to
give or to accept dowry, bridal gifts or presents of a value exceeding the
apggregate value specified in sub-section (1)].

22((2) No dowry, bridal gifts or presents may be given before six
months or after one month of rikel and, if ruklsari takes place some
time alter nikah afier one month of such rukhsati],

4. Restriction on presents. No person shall give to either party to
the marriage and present valos of which exceeds one hundred rupees ;

—

Provided that the limit of one bundred shall mot apply to the
presents given to the bridegroom by the parents of the bride under sub-
section (1) of sectjon 3 :

Provided further that the Presidept, the Prime Minister, Federal
Minister, Chief Minister, Minister of State, Adviser, Governor, Speaker,
Deputy Speaker, the Chairman or the Deputy Chairman of the Senate,
Parliamentary Secretary, Member of the Scnate, National Assembly or
Provincial Assembly, Government servant or an official serving in any
corporation, industry or establishment Owned, controlled or managed
by Government shall not receive any present in connmection with his
marriage or the marriage of his son or daughter excepl from his relations
(khandan)

Provided Further that this restriction sha]l not applyto a Govern-
meznt secvanl or official serving in the secale below Malional Pay Scale 17
ool ex:reising in any manner judicial, fevenue or executive authorily.

5, Vesting of dowry, ete in the bride. All properly given as dowry
ar bridal pifis and all property given to the bride as a present shall vest
absolutely in the bride and bher intersst in property howsver derived
shall hercafier not be restrictive, conditional or Iimited.

6. Expenditure on marriage. The total expenditure on a marriage,
cxcluding the value of dowry, bridal gifts and presents, but including

21, Added by Ord. 16 of 1980 8. 2.
22, Sgb: by Ord , 36 of 1980, 8. 2,
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the expenses on melmdi, barat and valima, incurred by or on behalf of
either party to the marriage shall not exceed two thousand and five
bundred rupees. ) R

7. Display of dowry, ete. Omitted by Ord. 36 of 1980, section 3,

28 Declaration regarding expenditure to be submitted to Registrar.
(1) The father of the bridegroom or any other person who arranges the
marriage shall, within fifteen days of the expiry of the period fixed
under sub-section (2) of section 3 for giving dowry, bridal gifis and pre-
senls, submit a declaration to the Registrar solemaly affirming that the
total expenditure on the marriage including dowry, bridal gifts, presents
and entertainment did not exceed the limits laid down in this Act,

(2) The Registrar shall forward the declaration submitted under
sub-section (1) to the Deputy Commissioner within fifteen days of
receipt of such declaration.

8-A. Complaints against violation of the Act, If any person attend-
ing & marriage ceremony is satisfied that the provisions of this Act or
the rules made thercunder has been contravened in respect of such
ceremony, he may submit a complaint, gwving full particulars of the
contravention, to the Deputy Commissioner].

9. Penalty and Procedure., (1) Whoever contravenes, or fails to
comply with, any provision of this Act or the rules made thereunder
shall be punishable with imprisonment of either description for a term
which may extend to six months, or wilh fine 28[which shall not be less
than the amount proved to have been spent in excess of the maximom
limit laid down in this Act] or with both, and the dowry, bridal
gifts or presents given or accepted in contravention of the provisions of
this Act shall be forfeited to the Federal Government to be utilized for
the marriage of poor girls in such a Wway as may be prescribed by rules
made undeér this Act :

Provided that if both the parents of a party to the marriage contra-
vene, or fail to comply with, any provision of this Act or the rules
made thereunder, action under this section shall be taken only against
the father :

Provided further that if the parent who contravenes, or fails to
comply with, any provision of this Act or the rules made thereunder is
a female, shall be punishable with fine only.

(2) Any offence punishable under this Act shall be triable anly by

—

23, Bection B Subs. and 8. §-A addeq by Ord. 36 of 1980, 5. 3.
24, Subs, by 8. 5of Act, 36 of 1980, &, 5.
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a Family Court established under the West Pakistan Family Courts Act,
1964 (W.P. Act No, XXXV of 1964),

{3) Mo Family Court shall take cognizance of an offence punishable
wnder this Act except upon a complaint in writing made by, or under
the authority of, the Deputy Commissionar within #5[three] months
from the date of rikah, and if rukh:ati takes place some time after nikah,
from the date of such rukhsati,

{(4) While trying an offence punishable under this Act, a Family
Courr shall follow the procedure prescribed by the Code of Criminal
Procedure, 1898 {Act V of 1898), for the trial of offences by Magistrates,

1110. Power to make rules. The Federzl Government, in respect of
the [slamabad Capital Territory, and a Provincial Govarament, in res-
pecrt of the Provinee, may, by notification in the official Gazette, make
rules for carryiog out the purposes of this Act].

11, Omitted by Qrd. 27 of 1981,

DOWRY AND BRIDAL GIFTS (RESTRICTION)

RULES, 1976
[Gazetie of Pakistan, Extraordinary, Part I[, 17ih August 1976)

S R.O. 822(1)/76.—In exercise of the powers conferred by section 10
of the Dowry and Bridal Gifts (Restriction) Act, 1976 (XLIII of 1976),
the F;e:leral Government is pleazed to make the following rules,
namely i—

1. Shert tirle and commencement. (1) These roles may be called
the Dowry and Bridal Gifrs (Restriction) Rules, 1976,

(2} They shall come into force at once.

2. Definitions.—In these roles, unless there is anything repugnant
in the subject or context,—

(g} “*Act” means the Dowry and Bridal Gifts (Restriction) Act,
1976 (XL of 1976);

(6) "“Form' means a form appended to these roles;

{¢). “‘Jahez Khana" means a stock room where property forfeited
ander the Act is deposited ; and

() *'Khatib'* means an Alim appointed as Khatib by the Auvgaf
Deparinent of a Provioee, or by the Federal Government,

3. Valuation of property given or received as dowry, ete.—(1) The
valuation of property given or received by either party to a marriage will

25, Subs, by Ord., 36 of 1980, 3, 5.
1. Snbs, by Act, 36 of 1980, 5. 6.
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be assessed at the prevailing market price at the place where, and on the
date when, such property was so given or received.

(2) Where the property is such that it involves wear and tear or is
susceptible to depreciation, the assessment of value will be made after
deducting the cost of such wear and [ear or depreciation as has taken
place up to the date on which such preperty is given or received,

(3) The cost of expenditure incurred in connection with a marriage
shall be the market cost of the items of the expenditure prevailing at
the place where, and on the date when, such expenditure was incurred.

4. Submission of lists of dowry, ete. (1) Lists of dowry and presents
given or received in connection with the marriage shall be furnished by
the parents of the bride in Form D-].

(2) Lists of bridal gifts and presents given or received in connee-
tion with the marriage shall be furnished by parents of the bridegroom
in Form D-IT,

(3) The details of expenditure incurred in conmection with a

marriage shall be furnished in Form D-111 by the parents of each party Lo
the marriage,

(4) The lists referred to in sub-rules (1) and {2) and the details of
expenditure referred to in sub-rule (3) shall, in the case of Muslims, be
furnished by parents of each party to the marriage to the Registrar of
the area of which the bride is ordinarily resident :—

(a)} directly in case the marriage has taken place ia Pakistan ; and

(b) through the Consular Section of the Pakistan Mission abroad
located nearcst to the place where the marriage has taken placa.

(3) Where the marriage between non-Muslims takes place in
Pakistan the lists referred to in sub-rules (1) and (2) and the details of
expenditure referred to in sub-rule (3) shall be furnished directly by the
parcnts of each party to the marriage to the Deputy Commissioner of
the area of which the bride iz ordinarily resident in Pakistan, or whers
the bride is not a citizen of Pakistan, to the Daputy Commissioner of the
area of which the bridegroom is ordinarily resident in Pakistan.

(6) Where the marriage between non-Muslim citizens of Pakistan
takes place outside Pakistan, the lists referred to in sub-rules (1) and (2}
and the details of expenditure referred to in sub-rule (3) shall be
furnished by the parents of each party to the marriage to the Deputy
Commissioner of the area of which the bride is ordinarily resident
through the Consular Section of 1the Pakistan Mission abroad nearest to
the place where the marriage has taken place.

(7) On receipt of Forms D-I, D-11 and D-1II, the Registrar shall,
after retaining one copy of cach form, forward the same to the Deputy
Commissioncer concerned.

(8) The Deputy Commissioner shall, on receipt of Forms D-1, D-II
and D-III, either directly from the parents of each party to marriage or
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through the Registrar, duly recerd and index them and preserve the
forms for twe vears,

5. Restriction on certain proceedings, Mo proceedings against any
person referred to in the second provisp to section 4 of the Act shall
be initiated without the prior approval in writing of the Federal
Government,

6. Investigation info complaints regarding vielation of the Aet. (1)
Complaints, if any, alleging violation of any provisions of the Act may
be made in writing by any person other than a BRegistrar, under his
gigoature or thumb-impression within nine months of the date on which
the marriage or rukkyati has taken place giving iz specific terms the
following : —

{#) Full particulars of the marriage to which the complaint
relates.

{b) The facts as koown to him.
(¢) The nature of alleged violation.

{d) Evidence—documentary or oral—with complete particulars
relied upon by him.

{e) Full name, address and tclephone number, is any, of the
complainant.

(2} All complaints should by addressed to the Deputy Commis-
sivner 10 whom the lists of dowry, bridal gifts and presents and details of
expenditure are required to be sent under rule 4,

(3) ©Oaq receipt of a complaint, if the Depuly Commissioner, after
such investigation as he may deem necessary, if satisfied that a prima
facfe case exists and after obtaining prior approval of the Federal
Government where required, he may make a complaiot in writing to the
Family Court :

Provided that the Deputy Commissioner shall not take zny action on
anonymous complaints,

7. Procedure for the utilization of forfeited praperty. The following
procedure is prescribed for the utilizztion of the property forfeited Lo the
Federal Government under section ¥ of the Act ;

(i} The Family Court shall, immediately after passing an order
forfeiting any property under the Act, send an intimation to this effect
to the Federal Government in the Ministry of Religious Affairs, Minority
Affairs and Overseas Pakistanis (Augqaf Wing), Islamabad, giving
parliculars of the property so forfeited and the location of such property
and a copy thercof ahall be endorsed to the Deputy Commissioner who
had made the complaint,

{i{) On receipt of inti.nation from the Family Court, the Federal
Govarnment shall authorise a person, hereafter in this rule referred to
as anthorised person, to recelve from the Court the forfeiled property on
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its behalf and to deposit the said property in the Jahez Khana at a place
to be specified in the authorisation,

Lifi) The authorised person shall prepare a complete inventory, in
duplicate, of all items of the fotfeited property giving serial number,
full particulars of each item, that is to say, its cost and condition stating
whether it is new, used, repaired or depreciated in value with appropri-
ate remarks and get both copies signed and stamped by the Court,

(iv) The authorised persons shall deposit the forfeited property in
the Jahez Khana given one copy of the inventory to the person incharge
of the Jahez Khana, shall arrange to enter the particulars in the stock
register of the Johez Khana and obtain a receipt from the person
incharge thereof on the other copy.

(v} The authorised perzon as well as the person incharge of *‘the
Jahez Khand'® shall take all possible care to see that the properiy under
their charge is not mishandled or destroyed in any way and shall take all
possible steps to see that the items of the property which are fragile are
properly handled and special care is takenin the case of negoliable
instruments and the like.

(vi) The poor girls or their parents who need help from Government
in their daughter’s marriage shall submit their applications to the
Federal Government duly certified by the Khatib of the area where such
persons ordinarily reside to the effect that the applicant is a peor person
and the request for dowry goods is genuine,

(vii) A certificate of income duly attested by an officer not below
Grade 17 in the National Pay Scales or Khatib of the area, on verifica-
tion of two responsible persons, shall also be attached with the applica-
tion mentioned in clause (vi}.

(vifi) 1If the applicant is a parent, he shall also state the number of
his sons and daughters and state as to how many sons and daughters are
the earning members of his family and how many daughters have already
been married.

{ix) The Federal Government shall then consider each application
and pass orders therson which shall be final.

{(x) The Federal Government shall communicate its order to the
incharge of the Jahez Khana and endorse a copy thereof to the
applicant.

(x{) On receint of the order of the Federal Government, the person
incharge of Jehez Khana will arrange to deliver the property specified
in the order to the applicant concerned agsinst rcecipt and make
neceasary entries in the stock register.

[Note.—For Forms D-1 te D-III, please see Gazette of Pakistan,
Extraordinary, Part 11, 17th August 1976, pp. 1665 to 1667].
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Offence under—
Abetment of —, CS 6, N 4.
Deterreat sentence for, C5 4, N 5.
Essentia) of—, CS 5, N 2,
Female party is not guilty of—, C5 4, N 4,

Parent’s liability under, CS 6, N 3,

Performance of child marriage, CPre N2, C8 5, N 3.

Place of trial, CS 8, N 2.

Presumption of nationality under, CS 1, N 2,

Procedure under, CS 4, N1, CS5 N5, C56, N6, CE 8, N3,

Punishment for contravention of —, CS 4, C8 7.

Sentence under, C5 5, N 4, C856, N 7.

Validity of marriaga is not affected by, C Pre, N1, C5 4, N 6.
Constitutional jurisdiction, FS 14, N 10, M5 1, N 4,
Contempt of Court, F8 16,

Contingent divorce, MS 8, N 5,
Contracting party, C8 2 (¢).

Court, F8 2 (5.

Custody of children, F5 5, N 4.

Forum of suit for, FR 6, N 2, FR 7, N 4,
Transfer of cases of —, FS 23A, N 9.
Dissolution of marriage, See also talag,

Appeal against order of —, F5 14, N 4, M§ 2, N, 15.

Copy of decrec to be sent to Chairman, FS21, N 1,

Forum of suit, FR. 6, N |, MR 3, N 1-N 2, F5 5, N 6,

Graunds for—, DS 2,

Additional wife, takingof, DS 2, N5, DS 2, N 9.
Apostasy from Islam, DS 2, N 10.

Charge of adultery against wife, DS 2, N 1],
Convergion to other faith, DS 4,

Cruelty to wife, DS 2, N 9.

Desertion of wife, DS 2, N 6.

Disposal of wife's property, FS 14, N6, DS 2, N 9,
Husband's whereabouts not known, DS 2 (i), DS 3.
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Dissolution of Marriage—concld.

Impotence of husband, DS 2, N 12.
Incompatibility of temperament, DS 2, N 11,
Ehula, DS 2, N 12,
Negiect and 2ilure to maintain wife, DS 2, N 4,
Repudiation of marriage by wife, DS 2, N 8,
Venereal disease in husband, D3 2, N 7.

Khula, M58, N3, D52, N 11,

Opticn of puberty, DS 2, N &,

MNolice to Chairman of suit for—, 87, N 1.

Pleadings in suit for—, D5 2, N 13.

Suit for—, FS 7, N 1.

Transfer of case of—, FS 25-A, N 4.

Dissolution of Mupslim Marriages Act

Act is not exhaustive, D Pre, N 2.
Chanoge in Muslim Law by—, D Pre, N 3,
Courgs act as gazis under—, DS 2, N 3.
Forum of suit under—, DS 2, N 2.
Objeet of, D Pre, N 1.

Procedure under—, D Pre, N 4.
Retpospective effect of —, DS 2, N 1,
Right 1o dower not sffected by, DS 5.

Dower, MS 10,

Adjustment of—and zar-i-Lhula, FS 13, N 3,
Mode of payment aot specified, M3 10, M 2,

Prompt end deferred—, M5 10, N L.

Recovery of—, M8 6, N 10,

Suit for—forpm for, MR 3, N3, F8 35, N8 F87, N3, F513, N 2.
Surety for payment of, F5 2 (d), M. 1.

Dowry, BS 2 (),

Submission of list of, BR 4,
Valoation—, BR 3.
Vesling of—in bride, BS 5.

Dowry and Bridal Gifts Act,

Investigation into complaints, BS 6.
Proalty and procedure for, BS 9.
Restriction on proceedings under, BS 5.
Rules under, BS 10,
Utilization of property forfeited upder, BE 7,
Violations of—, BS B-A.
Evidence, recording of, FS 11.
Closure of—, F5 11, M 1,
Existing marriage, M3 6, N 2.
Family Court, FR. 3, FR 7, F5 2 (1.
Advocate right of to appear before, FS 18, N 1.
Appealable order, F5 14, N 3.
Appeal against decree of —, 5 14,
Court fes on—, 519, N 1.
Forum for—, F5 14, N 2,
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Family Court—concld,

Limitation for, FS 14, N 12, FR 22,

Validity of provision for—, FS 14, N 1.
Appearance through agent in—,F5 18, N 2, FR 4, N 1.
Compromise in—, FR 11. '

Conclusion of trial by—, FS 12,

Consolidation of suits by—, F§ 10, N 5,
Contempt of—, F§ 16.

Counri fee for proceedings in—, FS 19,

Custedy of children, power of —to give, FS 5, N 4,

Deemed to be District Court for guardianship proceedings, S 25.
Deeree of —
Adjustment of dower and zare khule, FS 13, N 3.
Enforgement of, F§13, 8§ 13, N 1.
Muslim Family Laws Ordinance applies to, F5 21,
Pavment by instalments, FS 13, N 4.
Dissolution of marriage by, FS 5, N 6.
Dowr, suit for, § 5, N §&.
Establishment, of—, FS 3.
Evidence recording of—, FS 11, FR 10-A,
Closure of evidence, F8 11, N 1.
Pariy fatling to adduce evidence, FS 17, N 4.
Ex parte decree by—, FR 13,
Guardianship proceedings, FS 25.
Appeal against order, FS 25, N 3.
Revision against order, 8 25, N 4.
In camera procecdings, FR 10.
Injonction, bar on issue of—, § 22,
Inspection of record, FR 23,
Institution of suits in—, F§ 7.
Intimation of defendant by—, F5 8,
Jacitation of marriage, suit for—, F§ 5, N 7,
Judges of—invesiment of powers of Magisirates on, FS 20.
Jodgment or order of—to be in writing, FS 17, N 9, FR 14,
Jurisdiction of —, F5 5, F§ 5, N 9,
Maintenance, jurisdiction to grant—, FS 20, F§ 5, N 3,
Matvre of —, FS 3, N 2.
MNon-appearance by parties or counci!, FR 12.
Non-registration of marriage to bz reported by—, FS 24.
Qaths Act, applicability to—, F8 |7, N 7.
Ouster of jurisdiction of ordinary Courts by—, F§ 5, N 1.
Pecupiary jurisdiction of—, F§ 3, N 3, FS 5, N 2.
Place of sitting of—, F5 6.
Plaint for—, FR 4.
Presented to Court without jurisdiction, FR 5.
Presence of partlies before, FS 10, W 6, F5 12, N 1,
Pre-trial proceediog in—. FS 10, N 2.
FProcedure in— , FR 10, N 1.
Appointment of guardian—, FS 10, N 3.
Civil Procedure Code & Evidence Act are not applicable, S 17.
Conclusion of trial, F8 12.
Framiog of issucs—, F5 10, N 4,
Fre:h plaint, filing of, FS 17, N 5§, FR 5, N 1,
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Frocedure in—concld.
Impleading heirs of deceased party, FS 17, N 2.
Proof of doguments, FS 17, N 3.
Recording of evidence, F8 11, FR 10,
Written statement in—, F8 9,
Qualifications of judges of —, FS 4, N 1.
Reeord of Counrt, FR 23,
Registers ta be maintained by—, FR 13-21,
Restitution of conjugal rights, suit for, FS 5, N 3.
Revision against order, FS 14, N 11, F§ 17, N 8.
Seal of Court, FRR 24.
Stay of proceedings in—, FS 25-B, FR &,
Summoning of witnesses by, FS 135,
Territorial jurisdiction of—, FR 6, F8 7, N 2.
Objection to, F3 25-A, N 10,
Transfer of cases from —, F5 17, N 6, F5 25-A,
Validity of marriage registered under M. F. L. Ord. aot (o De
challenged before, FS 23,
When may be challenged, F5 23, N L,
Forms, FR 2 (¢), MR 2 (a).

Guardianship cases
Appeal in—, FS 14, N 7,

Transfer of —, FS 25-A, N §,

‘Government, def., FS 2 (g).

In camera progecdings, M8 3, N 5.

Inheritance — §g2 Sucerssion,

Interlocutory orders, appeal agsinst, FS 14, M B.

Jacitation of marriage, FS 5, N 7.

Jahez Khana, BR 2 (c).

Jurisdiction of Civil Courts, bar of, FS 5, N 1.

Jurisdiction of Family Court, F8 5, N 9,

Kalat, FS3, N 1,

Khatib, BR 2 (d).

Ehula, MS &, ™ 3.

Maiotenance of wife, M5 9, MS 9 N L.
Application to Chairman for, M5 9, N L.
Divorce, plea in suit for, M3 9, N 3,
Fectum of marriage must be proved, M5 9, N 2,
Family Court may fix—, F5 5, N 3,

Forum for application for, MS 9, N [1.
Means of hushand, M3 2, N 6.

Means of wife, MS 4, N 5,

Muslim Law—under, F5 20, N 2.

Nature of —, D5 2, N 4,

Notice to husband, M3 9, N 10, MR 6, N 1,
Past—, MS 9, N 6.

Quantum of—, M59, N6

Feconciliation after order of —, M5 9, N 9,
Recovery of—, M3 9, N &,

Revision against order for—, M3 9, N 13,
Right to—, M5 9, N 4.

Second marriage, M3 9, N 6.

Under 5. 488, Cr, P. C,, F§ 20,
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Maintenance of children, MS 9, N 7.

Under Muslim Law, FS 28, ™ 3,
Under 8. 488, Ce. P, C,, FS 20, N 4,

Marriage, BS 2 (¢).

Dissiolution of —See Dissolution of Marriage
Eaisting—, M5 6, N 2.
Expenditure on—, BS 4.
Declaration reparding—to be submitted, BS B,
Registration of —See Registration of Marriages
Re-marriage after tolog, MS 7, N 17.
Repudiation of, by minor wife, M5 7, N 10, DS 21, N 8.
Second marriage —See Sceond Marriage

Minor, C8 2, (d).

Mubarar, MS 8, M 4.

Muslim Family Law Ordinaace.

Applicability of — MS 1, N 1.

Complzaint of gffences onder—, MR 21.

Date of enforcement, MS 1, N 2.

Expeditions dispesal of case under, M3 3, N 4,
In eamera proceedings under, MS 3, N 5.
Muslim Law not covered hy—, MS 1, N 2.
Oyerrides other laws, M3 3,

Payment of fees under, MR 20,

Power to make roles under—, MS 11.
Procedure under—, MS 3, N 3.

Prosecution for offences under, MR 21,
Registration of marriages under—, MS 3, N 2.
Non-registation to be reperted by Family Court, FS 24,

Mikzh Registrar

Application for appointment as—, MR 7,
Appointmsnt and removal of —, M5 3, N 6.

Duties of—, MR 10

Fezs pavabie to—, MR 9.
Grant of licence to—, MR 7.
Prosecution of—, M8 5§, N 7,
Qualifirations for—, MR 7.
Registers for-—, MR 8

Oaths Act, Applicability to Family Courts, F§ 16, N 7.

Option of puberty, MS 8, N 6, M3 7, N 10,
Ordinance, def., MR 2 (b),

Parenis, BS 2 ().

Party, def., F8 2 (d).

Polygamy, MS 6, M5 6, W 1,

Application for permission for, MS 6, N 3.
Complaint for, M3 6, ™ 9.

Ground far permission for—, M3 6, N 4, MR 14,
Revision against, 56, M 5.

Frohibited in Islam, MS 6, N 1.
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Prosecution for, MS 6, N 8,

Presents, BS 2 (2).

Property, BS 2(f).

Registration, BS 2 (g}

Prescribed, MS 2 (c), F§ 2 (1) (&)«

Procedure under Muslim Family Laws, M3 3, N 3,
Records, W.P. Rules relating to, MR 17, 18, 19.

Registers of Nikeh, MS 5, N 8, MR 2 (o).

Fees for inspection and copigs of, ME 5, N 10.
Interpolation in, MS 5, N 7, MRT. NI

Registration of marriages, MS 3, N2, M3 5, MS 3, N L.

Effect of registration, MB 5, N 2.
Fees for—, M5 5, M 9.
Marriage in foreign country, MS 5, N 3, MR 12, 134,
Marriage not solemnised by Nikah Registrar, MS 5, N 4, MR 11, 13.
Marriage solemnised by foreign national, MES, N3
Repeals by Muslim Family Laws Ord, MS 3, N 1.

Restitotion of conjugal rights, D Pre 22, M5 FS55 MNA.

Appeal against decree of, F5 14, M 5.
Trapsfer of case of—, F3 25A, N T.
Restriction on Dowry, presents and bridal gifts, BS 3,
Restriction on presents, BS 4.
Revizion, FS 14, W 11.
Against order of maintenanece, MS o, N3
Against order permitting second marriage, MR 16.
Application for—, MR 16.
Condonation of delay, MR 16, N 1.
W.P. Rules relating to—, MR 14,
Second appeal, FS 14, N 9.

Second marriage, application for permission for, M5 6, M 3.

After dissolution of first marriage, DS 2, N 14,
Section, def., FR 2 (d).

Succession, M5 4,
Foreign heirs of Muslim pitizen, MS 4, N 5.
Illusirations as to—, M3 4, N 7.
Opening of, M3 4, N §.
Per stripes distribotion, M3 4 N7
Prineciples of inheritance, MS 4, N 2.
Property outside Pakistan —to, MS 4, N 3.
Propositus domiciled out of Pakistgn, MS 4, N 4.
Propositus nol national of Pakistan, MS 4, N 6,
Fermination of limited interest, MS 4, N9,
Validity of provisions as to, M3 4, NL

Sujt—, FR 2 (&)

Talag, M5 7, M8 7, N L.

Ahran, MS 7, M B.
Biddat, MS 7, N 8,
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Talag—concld,

Christian wife, falgg to, MS 7, N 16.
Contingent—, M5 8, N 5,

Disgolution of marriage otherwise than by—, MS 8.
Form of—, MS 7, N 8,

Ifasem, M3 7, N B,

Notice to chairman of—, MS 7, N 11.

When may be given, MS 7, M 12,

Motice to wife of—, MR 3A, N 1, ME 7, M 10,
Object of provision as to—, MS8,7, N 6.
Pronouncement of—, MS 7, N 4,

Pregnant woman—to, MS 7, N 15,

Recognition of—, in England M3 7, N 16,
Remarriage of same parties after—, M5 7, N 17,
Revocation of—, MS 7, W 9,

Tafviz, MS 8, N 2.

Talag in writing, MS 7, N §,

Vahidity of—, M5 7, N 3,

Validity of provisicn as to, MS 7, N 2.

When becomes effective, MS 7, N 10,

Transfer of cases, FS 23A.

Agreement a8 to place of trial, FS 254 N 11.
Coavenicnce of parties to be looked to, FS 25
Court which has no jurisdiction—from, FS 25
Custody of children, cases of, FS 25A, N 8.
Barlier and later suits, FS 25A, N 6.
Guardjanship cases, F§ 25A, N 8.
Personal danger to party, F5 25-A, N 5.
Proceedings not to be de movo on, FR 9,
Restitution of conjugal rights, suil for, FS 25A, N 7.
Suits for dissolution of marriage and restitution of conjugal rights,
F3 25-A, N 4,

Territorial jorisdiction, objection to, FS 25A, W 10,
To other Province, FS 254, N 12,

Trial, parecment between parties as to place of, F5 254, N 11.

Union Cooncil, MS (4}, M5 2, N 7, C58 2 ().
W, Pakistan Family Conrts Act

Applicability of—, FS 1, N 1.
Definitions, FS 2.
Retrospective operation of—, FS 1, N 2,
Rules, power to make under, FS 26.
Ward, MS 2, (e), M5 2, N 8.
Witneszes, power to summon, FS 135,
Wit jurisdiction, M3 1, N 4,
Written statement, F3 9.

-A, N 3.
A, N 2,
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